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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
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'|. BACKGROUND




A. The United States of America ("United States"), on behalf of the Administrator of
the United States Environmental Protection Agency ("EPA"), filed a complaint in this matter
against the City of Albion, Michigan, (the “City”) pursuant to Sections 106(b), 107(a) and
113(g)(2) of the Comprehensive Environmental Response, Compensation, and Liability Act of

1980, as amended, ("CERCLA"), 42 U.S.C. §§ 9606(b), 9607(a) and 9613(g)(2).

B. The United States in its Complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Albion-Sheridan
Township Landfill Superfund Site at 29975 Erie Road, in Sheridan Township, Calhoun‘County,
Michigan, (the “Site”) together with accrued interest; (2) a declaratory judgment that the City is
liable, jointly and severally, for all future response costs incurred by the United States in
connection with the Site; and (3) civil penalties for violation of a Unilateral Administrative Order
("UAQ"), Docket No. V-W-96-C-316, issued on October 11, 1995 by EPA under Section 106(a),
42 U.S.C. § 9606(a), to four of the potentially responsible parties (“PRPs”) in this matter,

including the City, to conduct response actions at the Site.

C. The City filed a Third-Party Complaint against Cooper Industries, Inc. (“Cooper”) and
Corning Incorporated (“Corning”), two other PRPs identified by the EPA, but not named in the
United States’ principal Complaint. Additionally, in response to a Counterclaim filed against the
City by Third-Party Defendant Decker Manufacturing Co. (“Decker”), the City filed a Counterclaim
against Decker. The City filed its Third-Party Complaiht against Cooper and Corning and
Counterclaim against Decker, alleging that they are liable pursuant to CERCLA, 42 U.S.C. §§
9607(a) and 9613(f), Part 201 of the Michigan Natural Resources and Environmental Protection
Act ("NREPA”), as amended, M.C.L. § 324.20126a, Section 20129(3) of NREPA, M.C.L. §
324.20129(3), common law and statutory contribution, and other applicable Federal and State
law. Among other relief, the City seeks cost recovery and contribution from the Third-Party
Defendanlts for any damages or costs of respon.se incurred by the City in conjunction with the

Site or as a result of the principal Complaint.



D. Cooper and Corning filed Counterclaims against the City alleging that the City is
liable pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L. §
324.201286, for past and future response costs incurred and to be incurred by Cooper and
Corning at the Site. Additionally, Cooper and Corning seek contribution from the City pUrsuant to
CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3), and
common law contribution. Cooper and Corning also seek a declaratory judgment pursuant to the
Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding the City liable to Cooper and
Corning for damages and response costs that have been or will be incurred at the Site. Cooper
and Corning also filed a Third-Party Complaint against Decker alleging that Decker is liable
pursuant to CERCLA Section 10.7, 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L. §
324.20126, for past and future response costs incurred and to be incurred by Cooper and
Corning at the Site. Additionally, Cooper and Corning seek contribution frdm Decker pursuant to
CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3), and
common law contribution. Cooper and Corning also seek a declaratory judgment pursuant to the
Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding Decker liable to Cooper and Corning

for damages and response costs that have been or will be incurred at the Site.

E. Decker filed a Counterclaim and Cross-clairﬁ against Cooper/Corning and the City,
respectively, seeking contribution pursuant to Section 113(f) of CERCLA, 42 U.S.C. § 9613(f), |
Section 29(3) of NREPA, M.C.L. 324.20129(3), as well as common law, toward the fesponse
costs Decker has incurred in connection with the Site. Decker also seeks a declaratory judgment
pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding the City, Cooper and
Corning liable to Decker for damages and response costs that have been or will be incurred at

the Site.

F. The City, Cooper, Corning and Decker (collectively the "Settling Defendants") filed
Answers and Affirmative Defenses denying liability. Settling Defendants do not admit any liability

to the Plaintiff or each other arising out of the transactions or occurrences alleged in the



Complaint, Counterclaims, Cross-Claims and Third-Party Complaints and deny that the release
or threatened release of hazardous substance(s) at or from the Site constitutes an imminent or

substantial endangerment to the public health or welfare or the environment.

G.  Inaccordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the State of Michigan (the "State") on June 6, 1995 of negotiations
with the PRPs regarding the implementation of the remedial desi.gn and remedial action
(“RD/RA") for the Site, and EPA provided the State with an opportunity to participate in such

negotiations.

H. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the U.S. Department of Interior on June 6, 1995 of negotiations with the PRPs regarding
the release of hazardous substances that may have resulted in injury to the natural resources

under Federal trusteeship.

l. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the

Federal Reqistef on October 4, 1989, 54 Fed. Reg. 41000, 41021.

J. In response to a release or a substantial threat of a release of a hazardous
substance(s) at or from the Site, EPA commenced on January 30, 1992, a Remedial

Investigation and Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430.
K. EPA completed an RI/FS Report in or about September 1994.

L. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA publishéd notice of
the completion of the FS and of the proposed plan for remedial action on September 26, 1994, in
~a major local newspaper of general circulation. EPA provided an opportunity for written and oral

comments from the public on the proposed plan for remedial action. A copy of the transcript of



the public meeting is available to the public as part of the administrative record upon which the

Regional Administrator based the selection of the response action. -

M. The decision by EPA on the remedial action to be implemented at the Site is
embodied in a final Record of Decision ("ROD"), executed on March 28, 1995, on which the State
had a reasonable obportunity to review and comment and on which the State has given its
concurrence. The ROD includes EPA's explanation for any significant differences between the
final plan and the .proposed plan as well as a responsiveness summary to the public comments.
Notice of the final plan was published in accordance with Section 117(b) of CERCLA, 42 U.S.C. §

9617(f).

N. EPA issued the UAO, Docket No. V-W-96-C-316, to the City, Cooper, Corning and
Decker on October 11, 1995. The City, Cooper, Corning and Decker filed written comments and
objections to the UAO, and challenged the validity of the UAO. Pursuant to the UAO, Cooper
and Corning completed a Remedial Design for the selected remedial action (“RA”) at the Site,
that was approved by EPA, in or about August 1997. Cooper and Corning completed an RA
Work Plan, that was approved by EPA on September 4, 1997. Decker, through its wholly owned
subsidiary, CDC Associates, Inc. (“CDC"), has acquired certain properties adjacent to the Site in

order to provide the access required to implement the RA.

Q. Decker and EPA negotiated a separate Consent Decree, lodged with the Court on
- May 27, 1998 (the "Decker Consent Decree”). The City, Cooper and Corning have submitted
timely objections to the Decker Consent Decree. This Consent Decree is intended to supersede
the Decker. Consent Decree. The United States agrees to move the Court to withdrav;/ the
Decker Consent Decree at the same time it lodges this Consent Decree, and éuch motion shall
not be opposed by the City, Cooper or Corning. Upon entry of this Consent Decree by the Court,

the Decker Consent Decree shall be null and void and of no legal effect.



P Cooper and Corning (the “Settling RA Defendants”), agree to perform the RA
construction at the Site, pursuant to the EPA-approved RA Work Plan and RD, attached as
Appendices A and E, respectively, and incorporated herein by reference. The City and Decker
(the “Settling O&M Defendants”), agree to pérform the Operation and Maintenance (“O&M”) of-
the RA at the Site, pursuant to the.EPA-approved O&M Plan, attached as Appendix B, and
incorporated herein by reference. Within fourteen (14) days after entry of this Consent Decree by
the Court, EPA agrees to withdraw the UAO, Docket No. V-W-96-C-316, issued on October 11,
1995 to the City, Cooper, Corning and Decker. Based on the information presently available to
EPA, EPA believes that the Work will be properly and promptly conducted by the Settling
Defendants if conducted in accordance with the requirements of this Consent Decree and its

Appendices.

Q. Solely for the purposes of Section 113(j) of CERCLA, 42 U.S.C. § 9613(j), the
Remedial Action, inclu{ding the Operation and Maintenance, selected by the ROD and the Work
to be performed by the Settling Defendants shall constitute a response action taken or ordered

by the President.

R. The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Site and will avoid prolonged and complicated
Iitigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public

interest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

Il. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28

U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
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personal jQrisdiction over the Settling Defendants. Soleiy for the purposes of this Consent
Decree and the underlying Complaints, Settling Defendants waive all objections and defenses
that they may have to jurisdiction of the Court or to venue in this District. Settling Defendants
shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and

enforce this Consent Decree.

Ill. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and upon
Settling Defendants and their successors and assigns. Any change in ownership or corporate
status of a Settling Défendant including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter such Settling Defendant's responsibilities under this

Consent Decree.

3. Settling Defendants shall provide a copy of this Colnsent Decree to each
Supervising Contractor hired by them to perform the Work (as defined below) required by this
Consent Decree (but not each employee of such contractors) and to each person representing
any Settling Defendant with respect to the Site or the Work and shall condition all contracts
entered into hereunder upoh performance of the Work in conformity with the terms of this |
Consent Decree. Settling Defendants or their contractors shall provide written notice of the
Consent Decree to all subcontractors hired to perform any portion of the Work required by this
Consenlt Decree. Settling Defendants shall nonetheless be reéponsible for ensuring that their
contractors and subcontractors perform the Work contemplated herein in accordance with this
Consent Decree. With regard to the RA Work undertaken pursuant to this Consent Decree, each
RA contractor and subcontractor shall be deemed to be in a contractual relationship with the
Settling RA Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.

§ 9607(b)(3). With regafd to the O&M Work undertaken pursuant to this Consent Decree, each

O&M contractor and subcontractor shall be deemed to be in a contractual relationship with the
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Settling O&M Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.

§ 9607(b)(3).
IV. DEFINITIONS

4, Unless otherwise expressly provid.ed herein, terms used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the |
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder,

the following definitions shall apply:

“Adjacent Parcels” shall mean the former “Gill” and “Prater” properties located adjacent to
the Site purchased by Decker, through CDC, for implementation of the RA. The Adjacent

Parcels are described in Appendix C.

"CERCLA" shall mean the Comprehensive Envirpnmehtal Response, Compensation, and

Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

"Consent Decree" shall mean this Consent Decree and all Appendices attached hereto
(listed in Section XXXI). In the event of conflict between this Consent Decree and any Appendix

to this Consent Decree, this Decree shall control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working
day” shall mean a day other than a Saturday, Sunday, or Federal, State or City holiday. In
computing any period of time under this Consent Decree, where the last day would fall on a
Saturday, Sunday, or Federal, State or City holiday, the period shall run until the close of

business of the next working day.

"EPA" shall mean the United States Environmental Protection Agency and any successor

departments or agencies of the United States.
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"Future Response Costs" shall mean all costs, including, but not Iirﬁited to, direct and
indirect costs, that the United States incurs in reviewing or developing plans, reports and other
items pursuant to this Consent Decree, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, and the costs incurred pursuant to Sections Vlli,

(Remedy Review) commencing on the date of entry of this Decree.

"Interest,” shall mean interest at the rate specified for interest on investments of the
Hazardous Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of the

U.S. Code, compounded on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).

“Matters Addressed” in this Consent Decree shall mean all response actions taken or to
be taken, and all response costs incurred or to be incurred by the United States or any other
person with respect to the Site. The “Matters Addressed” in this Consent Decree do not include
those response costs or those response actions as to which the United States has reserved its
rights under this Consent Decree (except for claims for failure to comply with this Decree), in the
event and to the extent that the United States asserts such rights against the Settling Defendants

coming within the scope of such reservations,

"Municipal Solid Waste" shall mean all waste haterials generated by households,
including single and multi-family residences, and h_otels and motels. The_ term also includes
waste materials generated by commercial, institutional, and industrial sources, to the extent such
wastes (A) are essentially the same as waste normally generated by households, or (B) are
collected and disposed of with other municipal solid waste or sewage sludge as part of normal
municipal solid waste collection services and, regardless of when generated, would be
considered conditionally exempt small quantity generator waste under regulations issued
pursuant to Section 3001(d)(4) of the Solid Waste Disposal Act, (42 U.S.C. § 6921(d)(4)).

Examples of Municipal Solid Waste include food and yard waste, paper, clothing, appliances,
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' co..nsumer product packaging, diéposable diapers, office supplies, cosmetics, glass and metal
food containers, elementary or secondary school science laboratory waste, and household
hazardous waste. The term does not include combustion ash génerated by resource recovery
facilities or municipal incinerators, or waste from manufacturing or processing (including pollution

control) operations not essentially the same as waste normally generated by households.

"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance" or "O&M" shall mean all activities specified in the O&M
Plan approved by EPA, pursuant to this Consent Decree, ROD, the Remedial Design; and to be

undertaken by the City and Decker. |

"O&M Performance Standards” shall mean the measures of achievement of the O&M
Work, as set forth in the ROD, the Remedial Design, and O&M Work Plan, but without regard to

the contingent remedy for treatment of groundwater.

“O&M Work” shall mean all activities pursuant to the EPA-approved O&M Pian that the
City and Decker are required to perform under this Consent Decree, except those required by

Section XXVII (Retention of Records).

“Operation and Maintenance Plan” or "O&M Plan" shall mean the document referenced
in Paragraph 18 and approved by EPA, and any amendments thereto, attached as Appendix B,

and incorporated herein by reference.

"Owner, Operator, or Lessee of Residential Property" shall mean a person who owns,
operates, manages, or leases Residential Property and who uses or allows the use of the

Residential Property exclusively for residential purposes.



"Paragraph” shall mean a portion of this Consent Decree identified by an arabic numeral

or an upper case letter.
"Parties" shall mean the United States and the Settling Defendants.

"Past Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States paid at or in connection with the Site through the date of
entry of this Consent Decree, plus Interest on all such costs which has accrued pursuant to 42

U.S.C. § 9607(a) through such date.

"RA Performance Standards"” shall mean the measures of achievement of the RA Work,
as set forth in the ROD and the Remedial Design, RA Work Plan, and Construction Quality

Assurance Plan.
"Plaintiff" shall mean the United States of America.

"RA Work" shall mean all activities pursuant to the EPA-approved RA Work Plan that
Cooper and Corning are required to perform under this Consent Decree, except those required
by Section XXVII (Retention of Records). RA Work does not include O&M Work and the

contingent remedy for groundwater treatment.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et

seq. (also known as the “Resource Conservation and Recovery Act”).

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the Site
signed on March 28, 1995, by the Regional Administrator, EPA Region 5, or his/her delegate,

and all attachments thereto. The ROD is attached as Appendix D

"Remedial Action" or “RA” shall mean those activities, except for Operation and

Maintenance, to be undertaken by Cooper and Corning to implement the ROD, in accordance
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with the final R’\emedial Design and Remedial Action Work Plans and other plans approved by

EPA.

“Remedial Action Work Plan” or "RA Work Plan" shall mean the document referenced in
Paragraph 11 and approved by EPA, and any amendments thereto, attached as Appendix A, and

incorporated herein by reference.

"Remedial Design" or “RD" shall mean those activities undertaken by Cooper and Corning
to develop the final plans and specifications for the Remedial Action and approved by EPA. The

Remedial Design is attached as Appendix E and incorporated herein by reference.

"Residential Property" shall mean single or multi-family residences, including accessory
land, buildings, or improvements incidental to such dwellings, which are exclusively for

residential use.
"Section"” shall mean a portion of this Consent Decree identified by a roman numeral.

"Settling Defendants” shall mean, collectively, the Settling RA Defendants and the

Settling O&M Defendants.
“Settling O&M Defendants” shall mean the City and Decker.
“Settling RA Defendants” shall mean Cooper and Corning.

"Sewage Sludge" means solid, semisolid, or quUid residue removed during the treatment
of municipal waste water, domestic sewage, or other waste water at or by publicly owned or

federally owned treatment works.

"Site" shall mean the Albion-Sheridan Township Landfill Superfund Facility,
encompassing approximately 18 acres, located at 29975 East Erie Road in Sheridan Township,

Calhoun County, Michigan and depicted generally on the map attached as Appendix F.
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"Small Business" shall mean any business entity that employs no more than 100
individuals and is a "small business concern" as defined under the Small Business Act (15

U.S.C. 631 et seq.).

"Small Nonprofit Organization" shall mean any organization that does. not distribute any
part of its income or profit to its members, directors, or officers, employs no more than 100 paid
individuals ét the involved chapter, office, or department, and was recognized as a nonprofit

organization under Section 501(c)(3) of the Internal Revenue Code of 1986.

"State” shall mean the State of Michigan, including, but not limited to, the Michigan

Department of Environmental Quality (“MDEQ").

"Supervising O&M Contractor" shall mean any of the principal contractors retained by the
Settling O&M Defendants to supervise and direct the implementation of the O&M Work under this

Consent Decree.

"Supervising RA Contractor" shall mean any of the principal contractors retained by the
Settling RA Defendants to supervise and direct the implementation of the RA Work under this

Consent Decree.
"United States" shall mean the United States of America.

"Waste Material" shall mean (1) any "hazardous substance" under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. § 9601(33); [(3) any "solid waste" under_Section 1004(27) of RCRA, 42 U.S.C.

§ 6903(27); and (4) any "hazardous substance" under the Michigan Natural Resource.s and

Environmental Protection Act (“NREPA”), as amended, MCL 324.20101.

“Work” shall mean, collectively, the RA Work and O&M Work.
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V. GENERAL PROVISIONS

5. Objectives of the Parties. The objectives of the Parties in entering into this

Consent Decree are to protect public health, welfare and the-environment at the Site by the
design and implementation of responee actions at the Site by the Settling Defendants, to
reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling
Defendants, as well as the claims of Settling Defendants against each other, as provided in this

- Consent Decree.

6. Commitments by Settling Defendants

a. The Settling RA Defendants, Cooper and Corning. shall finance and
perform the Remedial Action in accordance with this Consent Decree, the ROD, and the EPA-
approved Remedial Design and RA Work Plan, and other plans, standards, specifications, and
schedules set forth herein or developed by Cooper and Corning and approved by EPA pursuant
to this Consent Decree. The Settling O&M Defendants, City and Decker shall finance and
perform the Operation and Mainfenance in accordance with this Consent Decree, the ROD, the
O&M Plan, and all ptan amendments and other plans, standards, specifications, and schedules
set forth herein or developed t_)y the City and Decker and approved by EPA pursuant to this
Consent Decree. The City and Decker shall aiso reimburse the United States for Past and

Future Response Costs as provided in this Consent Decree.

b. The obligations of the Settling RA Defendants, Cooper and Corning; to
finance and perform the Remedial Action under this Consent Decree are joint and several as to
Cooper and Corning only. In the event of the insolvency or other failure of either Cooper or
Corning to implement the requirements of this Consent Decree, the remaining Settiing RA
Defendant shall complete all such requirements. The obligat.ions of the Settling O&M

Defendants, City and Decker; to finance and perform the Operation and Maintenance, under this
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Consent Decree are joint and several és to the City and Decker only. In the event of the
insolvency or other failure of either the City or Decker to_implement the O&M requirements of this
Consent Decree, the remaining Settling O&M Defendant shall complete all such O&M
requirements. The obligations of the City and Decker to pay Past and Future Response Costs

under this Consent Decree are several only and not joint.

7. Compliance With Applicable Law. All activities undertaken by Settling Defendants

pursuant to this Consent Decree shall be performed in accordance with the requirements of all
applic_:able federal and state laws and regulations. Settling Defendants must also comply with all
applicable or relevant and appropriate requirements of all Federal and state environmental laws
as set forth in the ROD and the EPA-approved Remedial Design and RA Work Plan and O&M
Plan. The activities conducted pursuant :co this Consent Decree, if approved by EPA, shall be

considered to be consistent with the NCP.
8. Permits

a. As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and
Section 300.400(e) of the NCP, no permit shall be required for any portion of the RA Work or
O&M Work conducted entirely on-site (i.e., within the areal extent pf contamination or in very
close proximity to the contamination and necessary for implementation of the RA Work or O&M
Work). Where any portion of the RA Work that is not on-site requires a federal or state perrﬁit or
approval, Settling RA Defendants shall submit timely and complete applications and take all other
actions necessary to obtain all such RA-related permits or approvals. Where any portion of the
O&M Work that is not on-site requires a federal or state permit or approval, Settling O&M
Defendants shall submit timely and complete applications and take all other actions necessary to

obtain all such O&M-related permits or approvals.

5
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b. The Settling Defendants may seek relief under the provisions of Section XX
(Force Majeure) of this Consent Decree for any delay in the performance of the RA Work or O&M
Work resuiting from a failure to obtain, or a delay in obtaining, any permit required for the RA

Work or O&M Work.

C. This Consent Decree is not, and shall not be construed to be, a permit

issued pursuant to any federal or state statute or regulation.

9. Notice to Successors-in-Title

a. Decker and its subsidiary CDC agree not to convey any interest in the
Adjacent Parcels prior to Certification of Completion of RA Work by EPA pursuant to Paragraph

58.b of Section XVI (Certification of Completion).

b. At least 30 day§ prior to the conveyance to any entity, other than a parent,
subsidiary, co-member of a limited liability company, co-venturer of a joint venturer, or an
unincorporated division of Decker or CDC, of any interest in the Adjacent Parcels, including, but
not limited to, fee interests, leasehold interests, and mortgage interests, Decker shall give the
grantee written notice of (i) this Consent Decree, (ii) any instrument by which an interest in real
property has been conveyed that confers a right of access to the Site (hereinafter referred to as
"access easements”) pursuant to Section X (Access and Institutional Controls), and (iii) any
instrument by which an interest in real property has been conveyed that confers a right to enforce
restrictions on the use of such property (hereinafter referred to as “restrictive easements”)
pursuant to Section X (Access and Institutional Controls). At least 15 days prior to such
conveyance, Decker shall also give written notice to EPA, the State, and the City, of the

proposed conveyance, including the name and address of the grantee, and the date on which

~ notice of the Consent Decree, access easements, and/or restrictive easements was given to the

grantee.
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c. In the event of any such conveyance of an interest in the Adjacent Parcels,
Decker’s obligations u.nder this Consent Decree, including, but not limited to, its obligation to
provide access and institutional controls with respect to the Adjacent Parcels, to abide by such
institutional controls, pursuant to Section X (Access and Institutional Controls) of this Consent
Decree, as well as to permit Settling'RA Defendants to remove and t.;se the soil as provided in
Paragraph 9.d, shall continue to be met by Decker. In no event shall the conveyance release or
otherwise affect the liability of Decker to comply with all provisions of this Consent Decree,
absent the prior written consent of EPA. If the United States approves, the grantee may perform

some or all of the Work under this Consent Decree.

d. Decker and its subsidiary CDC agree to permit Settling RA Defendants to
remove and use, free of any charge, fee, or assessment, any soil fill material from the Adjacent
Parcels reasonably necessary to carry out the RA Work. Soils may be removed to create Soil
Borrow Areas and StormWater Retention/Infiltration Basins, in accordance with, and as depicted
in, the Final Remedial design Drawings approved by EPA. The Settling RA Defendants shall,
during the construction of the RA Work, follow Michigan Occupational Safety and Health
Administration (“OSHA”) regulations concerning excavations. Prior to completion of the RA
Work, the Settling RA Defendants shall grade the Soil Borrow Areas to form Stormwater
Retention/lnfiltration Basins as depicted in the Final Design Drawings. Settling RA Defendants
shall take reasonably necessary action to grade any other areas of the Adjacent Parcels affected
by the soil removal to be consistent with surrounding areas. Settling RA Defendants shall name
Decker and CDC as additional insureds on any general liability insurance policies written with the
implementation of the RA Work on the Adjacent Parcels. Additionally, the Site Security installed

by the Settling RA Defendants as part of the RA Work shall encompass the Adjacent Parcels.
VI. PERFORMANCE OF THE RA WORK BY SETTLING RA.DEFENDANTS

10. Selection of RA Supervising ‘Contractor.
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a. All aspect's of the RA Work to be performed by Cooper and Corning,

pursuant to Sections VI (Performance of the RA Work by Settling RA Defendants), VI (Rerﬁedy

'Review), IX (Quality Assurance, Sampling and Data Analysis), and XVIlI (Emergency Response)

of this Consent Decree shall be under the direction and supervision of the RA Supervising
Contractor that has been selecfed by the Settling RA Defendants. Based on information
provided by Settling RA Defendants, EPA has issued an authorization to proceed for the RA
Supervising Contractor selected. If at any time, Settling RA Defendants propose to change an
RA Supervising Contractor, Settling RA Defendants shall give such notice to EPA and must
obtain an authorization to proceed from EPA before the new RA Supervising Contractor

performs, directs, or supervises any RA Work under this Consent Decree.

b. If EPA disapproves a proposed RA Supervising Contractor, EPA will notify
the Settling RA Defendants in writing. Settling RA Defendants shall submit to EPA a list of
contractors, including the qualifications of each contractor, that would be acceptable to them
within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA will
provide written notice of the names of any contractor(s) that it disapproves and an authorization
to proceed with respect to any of the other contractors. Settling RA Defendants may select any
contractor from that list that is not disapproved and shall notify EPA of the name of the contractor

selected within 21 days of EPA's authorization to proceed.

c. If EPA fails to.provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents fhe Settling RA Defendants
from meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent
Decree, such Settling RA Defendants may seek relief under the provisions of Section XX (Force

Majeure) hereof.

11. RA Work
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a. Settling RA Defendants have submitted to EPA; a Remedial Design and é
work plan for the perforrﬁance of the Remedial Action at the Site ("RA Work Plan"), thét are
attached as Appendices E and A, respectivély, and are incorporated herein by reference and
enforceable under this Consent Decree. EPA has also approved an RA Construction Schedule,
attached as Appeﬁdix H, that is incorporated herein by reference and enforceable under this

Consent Decree.

b.  The Remedial Action Work Plan provides for construction and implementation of
the remedy set forth in the ROD and achievement of the RA Performance Standards, in
accordance with this Consent Decree, the ROD, and the design plan's and specifications
developed in accordance with the Remedial Design as approved by EPA. Settling RA
Defendants have also submitted to EPA a Health and Safety Plan for field activities required by
the Remedial Action Work Plan which conforms to the applicable Occupationél Safety and Health

Administration and EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.

C. Settling RA Defendants shall implemenf the RA Work consistent with the Remedial
Design and RA Work Plan, attached as Appendices A'and E, in accordance with the RA
Construction Schedule attached as Appendix H. Cooper and Corning shall submit to EPA and
the State ail plans,' submittals, or other deliverables required under the approved RA Work Plan
in accordance with the approved schedule for review and approval pursuant to Section XIll (EPA

Approval of Plans and Other Submissions). The Settling RA Defendants shall also make such

plans, submittals, or other deliverables available to Settling O&M Defendants upon their request.

12, In performing the RA Work, Settling RA Defendants shall meet the RA
Performance Standards and shall continue to implement the RA Work until Settling RA
Defendants receive a Certification of Completion of RA from EPA. EPA shall notify Settling O&M
Defendants and Settling RA Defendants at least 10 days in advance of EPA’s proposed issuance

of the Certification of Completion of RA.
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13. Modification of the RA Work Plan or Related Work Plans.

a. If EPA determines that modification to the work specified in the RA Work
Plan, and/or in work plans developed pursuant to the RA Work Plan, is necessary to achieve the
RA Performance Standards and to carry out and maintain the effectiveness of the Remedial
Action set forth in the ROD, EPA may require that such modification be incorporated in the RA
Work Plan and/or such work plans. Provided, however, that a modification may only be required
pursuant to this Paragraph to the extent that it is consistent with the scope of the RA selected in
the ROD. EPA shall provide Settling O&M Defendants with reasonable notice of any modification

to the work specified in the RA Work Plan.

b. If Cooper and Corning object to any modification of the RA Work Plan or
related work plans determined by EPA to be necessary pursuant to this Paragraph, they may
seek dispute resolution pursuant to Section XXI (Dispute Res.olution), Paragraph 77 (record
review). The RA Work Plan and/or related work plans shall be modified in accordance with final

resolution of the dispute.

C. Cooper and Corning shall implement any work required by any
modifications incorporated in the RA Work Plan and/or in work plans developed pursuant to the

RA Work Plan in accordance with this Paragraph and not inconsistent with the NCP.

14, For the purposes of Paragraphs 13, and 58 only, the "scope of the RA selected in
the ROD" is: (a) removal and off-Site treatment and disposal of drums containing hazardoué
wastes; (b) construction of a solid waste landfill cap consisting of a flexible membrane liner; (c)
installation of a passive landfill gas collection system; (d) installation of groundwater monitbring
wells; (e) institutionél controls, including a sécurity fence, to limit land gnd groundwater use on-
Site and on the Adjacent Parcels; (f) institutional controls off-Site to limit groundwater use from

the arsenic plume described in the ROD; and (g) construction of Stormwater Retention/Infiltration
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Basins as depicted in the Final Design Drawings. The contingent remedy for treatment of
groundwater by in situ oxidation provided in the ROD in the event groundwater contaminant
levels are not timely and/or sufficiently lowered is not included in the “scope of the RA selected in

the ROD.”

15. Cooper and Corning acknbwledge and agree that nothing in this Consent Decree
and the Remedial Action Work Plan constitutes a warranty or representation of any kind by
Plaintiff that compliance with the work requirements set forth in the RA Work Plan will achieve

the RA Performance Standards.

16. Cooper and Corning shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management facility, provide written notification to the
appropriate state environmental official in the receiving facility's state and to the EPA Project
Coordinator of such shipment of Waste Material. However, this notification requirement shall not
apply to any off-Site shipments when the total volume of all such shipments will not exceed 10

cubic yards.

a. Cooper and Corning shall include in the written notification the following
information, where available: (1) the name and location of the facility to which the Waste Material
are to be shipped:; (2) the type and quantity of the Waste Material to be shipped; (3) the expected
schedule for the shipment of the Waste Material; and (4) the method of transportation. Cooper
and Corning shall notify th—e state in which the planned receiving facility is located of major

changes in the shipment plan, such as a decision to ship the Waste Material to another facility

within the same state, or to a facility in another state.

b. Cooper and Corning shall provide the information required by

Paragraph 16.a as sobn as practicable, and before the Waste Material is actually shipped.

VIl. PERFORMANCE OF THE O&M WORK BY SETTLING O&M DEFENDANTS
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17. Selection of Q&M Supervising Contractor.

a. All aspects of the O&M Work to be performed by the City and Decker ,
pursuant to Sections VIl (Performance of the O&M Work by Settling O&M Defendants), VI
(Remedy Review), IX (Quality Assurance, Sampling and Data Analysis), and XVII (Emérgency
Response) of this Consent Decree shall be under the direction and supervision of the O&M
Supervising Contractor that has been selected by the Settling O&M Defendants and approved by
EPA. Within 30 days after lodging of this Consent Decree, Settling O&M Defendants shall notify
EPA in writing of the name, title and qualifications of any contractor proposed to be their O&M
Supervising Contractor. EPA will issue a notice of disapproval or an authorization to proceed. If
at any time, Settling O&M Defendants propose to change an O&M Supervising Contractor,
Settling O&M Defendants shall give such notice to EPA and must obtain an authorization to
proceed fr§m EPA before the new O&M Supervising Contractor performs, directs, or supervises

any O&M Work under this Consent Decree.

b. If EPA disapproves a proposed O&M Supervising Contractor, EPA will
notify the Settling O&M Deféndants in writing. Settling O&M Defendants shall submit to EPA a
list of contractbrs, including the qualifications of each contractor, that would be acceptable to
them within 30 days of receipt of EPA's disapproval of the cor;tractor previously proposed. EPA
will provide written notice of the names of any contractor(s) that it disapproves and an
authorization to proceed with respect to any of the other contractors. Settling O&M Defendanfs
may select any contractor from that list that is not disapproved and shall notify EPA of the name

of the contractor selected within 21 days of EPA's authorization to proceed.

C. If EPA fails to provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Settling O&M Defendants

from meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent
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Decree, such Settling O&M Defendants may seek relief under the provisions of Section XX

(Force Majeure) hereof.

18. Operation and Maintenance

a. Settling O&M Defendants have submitted to EPA, and EPA has approved, a
_ plan and schedule for the performance of the Operatidn and Maintenance at the Site ("O&M
Plan"), that is attéched as Appendix B and is incorporated herein by reference and enforceable
under this Consent Decree. The O&M Plan provides for implementation of the Operation and
Maintenance consistent with the ROD and achievement of the O&M Performance Standards.

By June 1, 1999, Settling O&M Defendants shall submit an addendum to the approved Remedial
Action Health and Safety Plan for the Sité to EPA for approval. The addendum to the approved
Remediél Action Health and Safety Plan for the Site shall outline specific requirements for O&M
activities and shall conform to the applicabie Occupational Safety and Health Administration and

EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.

b. Settling O&M Defendants shall implement tHe activities required under the
O&M Plan. Settling O&M Defendants shall submit to EPA and MD_EQ all plans, submittals, or
other deliverables required under the approved O&M Plan in accordance with the approved
scheduie for reQiew and EPA approval pursuant to Section XlIl (EPA Approval of Plans and Other
Submissions). Settling O&M Defendants shall also make such plans, submittals or other
deliverables available to Settling RA Defendants upon their request. The City and Decker shall
commence physical O&M activities at the Site pursuant to the approved schedule in the O&M

Plan.

19. The City and Decker shall continue to implement the O&M for so long as is
required under this Consent Decree, including Paragraph 59 (Completion of the O&M Work), and

the O&M Plan.
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20. Modification of the O&M Plan or Related Plans.

a. If EPA determines that modification to the work specified in the O&M Plan
is neéessary to achieve the O&M Performance Standards and to operate and maintain the
effectiveness of the RA set forth in the ROD based, in whole or in part, on sampling data
subsequent to lodging of the Consent Decree, EPA may require that such modification be
incorporated in the O&M Plan. Provided, however, that a modification may only be required
pursuant to this Paragraph to the extent that it is consistent with the scope of the O&M selected

in the ROD.

b. If the City and Decker object to any modification determined by EPA to be
necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section XX|
(Dispute Resolution), Paragraph 77 (record review). The O&M Plan shall be modified in

accordance with final resolution of the dispute.

c. The City and Decker shall implement any work required by any:
modifications incorporated in the O&M Plan in accordance with this Paragraph and not

inconsistent with the NCP.

d. Nothing in this Paragraph shall be construed to limit EPA's authority to

require performance of further response actions as otherwise provided in this Consent Decree.

21, For the purposes of Paragraphs 20 and 59 only, the "scope of the O&M selected
in the ROD" is: (a) operation and maintenance of the RA at the Site; (b) long term monitoring to
determine if the RA is effectively lowering hazardous substances in the groundwater; (c) placing
and maintaining institutional controls on the Adjacent Parcels pursuant to Section X (Access and
Institutional Controls); and (d) maintenance of Site Security, A contingent remedy of in situ

oxidation provided in the ROD in the event groundwater contaminant levels are not timely and/or

sufficiently lowered is not included in the “scope of the O&M selected in the ROD.”
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22. The City and Decker acknowledge and agree that nothing in this Consent Decree
and the O&M Plan constitutes a warranty or representation of any kind by Plaintiff that
compliance with the work requirements set forth in the O&M Plan will achieve the O&M

Performance Standards.

23. The City and Decker shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management facility, provide written notification to the
appropriate étate environmental official in thé receiving facility’s state and to the EPA project
coordinator of such shipment of Waste Material. However, the notification requirement shall not
apply to any off-Site shipments when the total volume of all such shipments will not exceed 10

cubic yards.

a. The City and Decker shall include in the written notification the following
information, where available: (1) the name and location of the facility to which the Waste Material
is to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3) the expected
schedule for the shipment of the Waste Material; (4) the method of transportation. The City and
Decker shall notify the state in which the planned receiving facility is located of major changes in
the shipfnent plan, such as a decision to ship the Waste Material to another facility within the

same state', or to a facility in another state.

b. The identity of the receiving facility and state shall be determined by the
City and Deckér following the award of the contract for the O&M. The City and Decker shall
provide the information réquired by Paragraph 23.a as soon as practicable after the award of the

contract and before the Waste Material is actually shipped.

VIIl. REMEDY REVIEW

24, Periodic Review. As set forth in the O&M Plan, Settling O&M Defendants shall

conduct any studies and investigations as requested by EPA, in order to permit EPA to conduct
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reviews of whether the Remedial Action is protective of human health and the environment at
least every five years as required by Section 121(c) of CERCLA and any applicable regulations,
until Certification of Completion of O&M Work by EPA pursuant to Paragraph 59.b of Section XVI

(Certification of Completion).

25. EPA Selection of Further Response Actions. If EPA determines, at any time, that
the Remedial Action is not protective of human heaith and the environment, EPA may select
- further response actions for the Site in accordance with the requirements of CERCLA and the

NCP.

26. Opportunity To Comment. Settling Defendants and, if required by Sections

113(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on any
further response actions proposed by EPA as a result of the review conducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the record during the comment

period.

IX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

27. Settling Defendants shall use quality assurance, quality control, and chain of
custody prbcedures for all compliance and monitoring samples in accordance with "EPA
Requirements for Quality Assurance Project Plans for Environmental Data Operation," (EPA
QA/RS5; "Preparing Perfect Project Plans," (EPA /600/9-88/087), and subsequent amendments
to such guidelines upon notification by EPA to Settling Defendants of such amendment.

‘ Amended guidelines shall apply only to procedures conducted after such notification. Settling RA
Defendants have submitted, and EPA has approved, a Quality Assurance Project Plan ("QAPP")
that is consistent with the RA Work Plan, the NCP, and applicable EPA guidance documents.
Settling O&M Defendants shall use this EPA-approved QAPP. for all O&M activities conducted at

the Site. If relevant to the proceeding, the Parties agree that validated sambling data generated
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in accordance with the QAPP(s) and reviewed and approved by EPA shall be admissible as
evidence, without objection, in any proceeding under this Consent Decree. Settling Defendants
shall ensure that EPA personnel and its authorized representatives are allowed access at
reasonable times to all laboratories utilized by' Settling Defendants in implementing this Consent
Decree. In addition, Settling Defendants shall ensure that such laboratories shall analyze all
samples submitted by EPA pursuant to the QAPP for quality assurance monitoring. Settling
Defendants shall ensureithat the laboratories they utilize for the analysis of samples taken
pursuant to this Decree perform all analyses according to accepted EPA methods. Accepted
EPA methods consist of those methods which are documented in the "Contract Lab Program
Statement of Work for Inorganic Analysis" and the "Contract Lab Program Statement of Work for
Organic Analysis," dated February 1988, and any amendments made. thereto during the course
of the implementation of this Consent Decree. Settling Defendants shall ensure that all
laboratories they use for analysis of samples taken pursuant to this Consent Decree participate in
an EPA or EPA-equivalent QA/QC program. Settling Defendants shall ensure that all field
methodologies utilized in collecting samples for subsequent'analysis pursuant to this Consent
Decree will be conducted in accordance with the procedures set forth in the QAPP approved by

EPA.

28. Upon request, thé Settling Defendant; shall allow split or duplicate samples to bé
taken by EPA or their authorized representatives. Settling Defendants shall notify EPA not less
than 28 dayé in advance of any sample collection activity unless shorter notice is agreed to by
EPA. In addition, EPA shall have the right to take any additional samples that EPA deems
necessary. Upon request, EPA shall allow the Settling Defendants to take split or duplicate
samples of any samples it takes as part of the Plaintiff's oversight of the Settling Defendants'

implementation of the Work.
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29. Settling Defendants shall submit to EPA four (4) copies of the results of all
sampling and/or tests or other data obtained or generated by or on behalf of Settling Defendants
with respect to the Site and/or the implementation of this Consent Decree unless EPA agrees

otherwise.

30. Notwithstanding any provision of this Consent Decree, the United States hereby -
retains ail of its information gathering and inspection authorities and rights, including enforcement

actions related thereto, under CERCLA, RCRA and any other applicable statutes or regulations.

X. ACCESS AND INSTITUTIONAL CONTROLS

31. If the Site, or any other property where access and/or land/water use
restrictions are needed to implement this Consent Decree, is owned or controlled by any of the

Settling Defendants, such Settling Defendants shall:

a. Commencing on the date of lodging of this Consent Decree, provide the
United States and its representatives, including EPA and its contractors, upon presentation of
credentials, with access at all reasonableltimes to the Site, or any other property owned or
controlled by Settling Defendants to which access is required, for the purpose of conducting any

activity related to this Consent Decree including, but not limited to, the following activities:

1) Monitoring the Work;
(2) Verifying any data or information submitted to the United States ;

3) Conducting investigations relating to contamination at or near the
Site;

(4) Obtaining samples;

(5) Assessing the need for, planning, or implementing additional
response actions at or near the Site,
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(6) Implementing the Work pursuant to the conditions set forth in
Paragraph 101 of this Consent Decree;

(7) Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or their agents, consistent with
Section XXVI (Access to Information); '

: (8) Assessing Settling Defendants' compliance with this Consent
Decree; and

(9) Deterrﬁining whether the Site or other propédy is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Consent Decree.

b. Commencing on the date of lodging of this Consent Decree, refrain from
using the Site, or such other property, in any manner that would interfere with or adversely affect
the integrity or protectiv_eness of the remedial measures to be implemented pursuant to this
Consent Decree, and shall: (i) allow control of access to the Site and Adjacent Parcels by means
of a fence to be installed by Settling RA Défendants as part of the RA Work; (ii) allow
implementation of a maintenance program for the landfill cap including protection of vegetative
layer and periodic inspection; (iii) allow restrictions on future development of the Site; (iv) allow
restrictions on construction of water wells; and (v) provide advisories to all subsequent property

owners.

C. Within 30 days of entry of this Consent Decree, execute and record in the
Recorder's Office of Calhoun County, State of Michigan, an easement, running with the land, that
(i) grants a right of access for the purpose of conducting any activity related to this Consent
Decree including, but not limited to, those activities listed in Paragraph 31.a of this Consent
Decree, and (ii) grants the right to enforce the land/water use restrictions listed in Paragraph 31.b
of this Consent Decree, in substantially the form' attached hereto as Appendix G of this Consent
Decree, to implement, ensure non-interference with, or ensure the protectiveness of the remedial
measures to be performed pursuant fo this Consent Decree. Such Settling Defendants shall
grant the access rights and the rights to enforce the land/water use restrictions to the following

persons, (i) the United States, on behalf of EPA, and its representatives, (ii) the State and its
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representatives. Within 30 days of recording the easement, such Settling Defendants shall
provide EPA with a cenrtified copy of the original recdrded easement showing the clerk's recording

stamps.

d. Upon lodging of this Consent Decree, Decker and CDC shall provide Settling
RA Defendants, and their contractors, with access at all reasonable times, upon reésonable prior
notice, to the Adjacent Parcels, for the purpose of conducting any activity related to Settling RA
Defendants obligations under this Consent Decree, including removal and use of soil as provided
in Paragraph 9.d of this Consent Decree, until Certification of Completion of RA Work by EPA

pursuant to Paragraph 58.b of Section XVI (Certification of Completion).

32. a. For those areas of the Site, or any other property where access and/or
land/water use restrictions are needed to implement this Consent Decree, and owned or
controlled by persons other than any of the Settling Defendants, Settling RA Defendants shall

use best efforts to secure from such persons:

1. An agreement, by February 15, 1999, to provide access thereto for all
Settling Defendants, as well as for'the United States on behalf of EPA, and the State on behalf of
MDEQ, as well as their representatives (including contractors), for the purpose of conducting any
and all activities necessary for construction of a landfill cap on those properties where access is

necessary for the construction of such cap;

2. An agreement, by June 1, 1999, to provide access thereto for all Settling
Defendants, as well as for the United States on behalf of EPA, and the State on behalf of MDEQ,
as well as their representatives (including contractors), for the purpose of conducting any and all

activities necessary for maintaining, inspecting or sampling any groundwater monitoring well and

~gas monitoring probe on those properties where access is necessary for the maintenance,

inspection or sampling of any groundwatér monitoring well and gas monitoring probe; and
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3. Within ninety (90) days of entry of this Consent Decree, the exécution and
recordation in the Recorder's Office of Calhoun County, State of Michigan, of an easement,
running with the land, that (i) grants a right of access for the purpbse of conducting any activity
related to this Consent Decree including, but not limited to, those activities listed in Paragraph
31.a éf this Consent Decree, and (ii) grants the right to enforce the Iand/Water use restrictions
listed in Paragraph 31.b of tﬁis Consent Decree, in substantially the form attached hereto as
Appendix G, or to ensure the protectiveness of the remedial measures to be performed pursuant
to this Consent Decree. The access rights and/or rights to enforce land/water use restrictions
shall be granted to: (i) the United States, on behalf of EPA, and its representatives, (ii) the State
and its representatives, and (iii) the Settling Defendants and their representatives. Within 30
days of the recording. of the easement, Settling Defendants shall provide EPA with a certified

copy of the origiﬁal recorded easement showing the clerk's recording stamps.

b. Forthose areas of the Site, or any other property where access is needed for the
sampling of residential wells, and owned or controlled by persons other than any Settling
Defendants, Settling O&M Defendants shall use best efforts to secure from such persons

permission to allow the sampling of such residential wells, consistent with the O&M Plan.

33. For purposes of Paragraph 32 of this Consent Decree, "best efforts" includes the
payment of reasonable sums of money in consideration of access, access easements,
land/water use restrictions, and/or restrictive easements. If any access or land/water use
restriction agreements or permission required by Paragraphs 31.a, 31.c, 32.a or 32.b of this
Consent Decree are not obtained by the dates specified in this Consént Decree, Settling RA
Defendants éhd Settling O&M Defendants, as the case may be, shall promptly notify the United
States in writing, and shall include in that notification a summary of the steps that Settliné
.Defendants have taken to attempt to comply with Paragraphs 31 or 32 of this Consent Decree.

The United States may, as it deems appropriate, assist Settling Defendants in obtaining access

-30 -



or land/water use restrictions, either in the form of contractual agreements or in the form of
easements running with the iand. Settling Defendants shall reimburse the United States within
30 days of receipt of a demand for payment by EPA, for all costs incurred, direct or indirect, by
the United States in obtaining such access and/or land/water use restrictions including, but not
limited to, the cost of attorney time and the amount of monetary consideration paid or just

compensation.

34. If EPA determines that land/water use restrictions in the form of state or local
laws, regulations, ordinances or other governfnental controls are needed to implement the
remedy selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non-
interference therewith, Settling Defendants shall cooperate with EPA's efforts to secure such

governmental controls.

35. Notwithstanding any provision of this Consent Decree, the United States retains
all of its access authorities and rights, as well as all of its rights to require land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any

other applicable statute or regulations.

Xl. RA REPORTING REQUIREMENTS

36. In addition to any other requirement of this Consent Decree, Settling RA
Defendants shall submit to EPA and the State two (2) copies of written monthly RA progress
reports that: (a) describe the actions which have been taken toward achieving compliance with
this Consent Decree during the previous month; (b) include a summary of all results of sampling
and tests and all other data received or generated by Settling RA Defendants or their contractors
or agents in the previous month; (c) identify all RA Work Plans, plans and other deliverables
required by this Consent Decree completed and submitted during the previous month; (d)

describe all actions, including, but not limited to, data collection and implementation of RA Work
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Plans, which are scheduled for the next six weeks and provide other information relating to the
progress of construction, including, but not limited to, critical pat.h diagrams, Gantt charts and
Pert charts; (e) include information regarding percentage of completion, unresolved delays
encountered or anticipated that may affect the future schedule for implémentation of the Work,
and a description of efforts made to mitigate those delays or anticipated delays; (f) include any
mo.difications to the work plans or other schedules that Settling RA Defendants have proposed to
EPA or that have been approved by EPA; and (g) describe all activities undertaken in support of
the Community Relations Plan during the previous month and those to be undertaken in the next
six weeks. Settling RA Defendants shall submit these progress reports to EPA, the Settling O&M
Defendants, and the State by the tenth day of every month following the lodging of this Consent
Decree until EPA notifies the Settling RA Defendants pursuant to Paragraph 58.b of Section XVI
(Certification of Completion). If requested by EPA, Settling RA Defendants shall also provide

briefings for EPA to discuss the progress of the Work.

37. The Settling RA Defendants shall notify EPA of any change in the schedule
described in the monthly progress report for the performance of any activity, including, but not
limited to, data collection and implementation of RA Work Plans, no later than seven days prior to

the performance of the activity.

38. Upon the occurrence of any event during performance of the RA Work that
Settling RA Defendants are required to report pursuant to Section 103 of CERCLA or Section 304
of the Emergency Planning and Community Right-to-know Act (EPCRA), Settling RA Defendants
shall within 24 hours of-the onset of such event orally notify the EPA Project Coordinator or the
Alternate EPA Project Coordinator (in the event of the unavailability of the EPA Project
Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate EPA Project

Coordinator is available, the Emergency Response Section, Region 5, United Statés
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Environmental Protection Agency. These reporting requirements are in addition to the reporting

required by CERCLA Section 103 or EPCRA Section 304.

39. Within 20 days of the onset of such an event, Settling RA Defendants shall furnish
to Plaintiff a written report, signed by the appropriate Settling RA Defendants' RA Project
Coordinator, setting forth the events which occurred and the measures taken, and to be taken, in
response thereto. Within 30 days of the conclusion of such an event, Settling RA Defendants

shall submit a report setting forth all actions taken in response thereto.

40. Settling RA Defendants shall submit two (2) copies of all plans, reports, and data
required by the RA Work Plan, or any other approved plan amendments to EPA in accordance
with the schedules set forth in such plans. Settling RA Defendants shall simultaneously submit
two (2) copies of all such plans, reports and data to the State. All reports and other documents
submitted by Settling RA Defendants to EPA (other than the monthly progress reports referred to
above) which purport to document Settling RA Defendants' compliance with the terms of this

Consent Decree shall be signed by an authorized representative of the Settling RA Defendaﬁts.

Xll. O&M REPORTING REQUIREMENTS

41. In addition to any other requirement of this Consent Decree, until Certification of
Completion of O&M Work by EPA pursuant to Paragraph 59.b of Section XVI (Certification of
Completion), Settling O&M Defendants shall submit to EPA and the State, and upon their
request, to Settling RA Defendants, two (2) copies of writfeﬁ O&M progress reports consistent
with the requirements of the approved O&M Plan. If requested by EPA, 'Séttling O&M

Defendants shall also provide briefings for EPA to discuss the progress of the Work.

42, The Settling O&M Defendants shall notify EPA of any change in the schedule

described in the progress reports for the performance of any activity, including, but not limited to,
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data collection and implementation of O&M Plans, no later than seven days prior to the

performance of the activity.

43., Upon the occurrence of any event during performance of the O&M Work that
Settling O&M Defendants are requiréd to report pursuant to Section 103 of CERCLA or Section -
304 of the Emergency Planning and Community Right-to-know Act (EPCRA), Settling O&M
Defendants shall, within 24 hours of the onset of s_uch event, orally notify the EPA Project
Coordinator or the Alterna{e EPA Project Coordinator (in the event of the unavailability of the
EPA Project Coordinaior), or, in the event that neither the EPA Project Coordinator or Alternate
EPA Project Coordinator is dvailable, the Emergency Response Section, Regioh 5, United States
Environmental Protection Agency. These reporting requirements are in addition to the reporting

required by CERCLA Section 103 or EPCRA Section 304.

44, Within 14 days of the onset of such an event, Settling O&M Defendants shall
furnish to Plaintiff a written report, signed by the appropriate .Settling O&M Defendants' O&M
Project Coordinator, setting forth the evénts which occurred and the measures taken, and to be
taken, in response thereto. Within 30 days of the conclusion of such an event, Séttling O&M

Defendants shall submit a report setting forth all actions taken in response thereto.

.45_ | Settling O&M Defendants shall submit two (2) copies of all plans, reports, and
data required by the O&M Plan, or any other approved plan amendments to EPA in accordance
with the schedules set forth in such plans. Settling O&M Defendants shall simultaneously submit
two (2) copies of all such plans, reports and data to the MDEQ. All reports and other documents
submitted by Settling O&M Defendants to EPA (other than the quarterly progress reports referred
to above) which purport to document Settling O&M Defendants' compliance with tﬁe terms of this

Consent Decree shall be signed by an authorized representative of the Settling O&M Defendants.

Xll. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

-34 -



46. After review of any plan, report or other item which is required to be submitted for
approval pursuant to this Consent Decree, EPA shall: (a) approve, in whole orin part, the
submission; (b) approve the submission upon specified conditions; (c) modify the submission to
cure the deficiencies; (d) disapprove, in whole or in part, the submission, directing that the
Settling Defendants modify the submission; or (e) any combination of the above. However, EPA
shaII.not modify a submission without first providing Settling Defendants at least one not.ice of
déficiency and an opportunity to cure within fourteen (14) days, except where to do so would
cause serious disruption_to the Work or where previous submission(s) have been disapproved
due to material defects and the deficiencies in the submission_under consideration indicate a bad

faith lack of effort to submit an acceptable deliverable.

47. In the event of approval, approval upon conditions, or modificati_oh by EPA,
pursuant to Paragraph 46(a), (b), or (c), Settling Defendants shall proceed to take any action
required by the plan, report, or other item, as approved or”modifie.d by EPA subject only to the.ir
right to invoke the Disp.ute Resolution procedures set forth in Section XXI (Dispute Resolution)
with respect to the modifications or conditions made by EPA. In the event that EPA modifies the

submission to cure the deficiencies pursuant to Paragraph 46(c) and the submission has a

material defect, EPA retains its right to seek stipulated penalties, as provided in Section XXii

- (Stipulated Penalties).

48. a. Upon receipt of a notice of disapproval pursuant to Paragraph 46(d),
Settling Defendants shall, within fourteen (14) days or such longer time as specified by EPA in
such notice, correct the deficiencies and resubmit the plan, report, or other item for approval.
Any stipulated penalties applicable to the submission, as provided in Section XXIl (Stipuiated

Penalties), shall accrue during the 14-day period or otherwise specified period but shall not be

‘ payable unless the resubmission is disapproved or modified due to a material defect as provided

in Paragraphs 49 and 50.
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b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 46(d), Settling Defendants shall proceed, at the direction of EF‘A, to take any ac.t.ion.
required by any non-deficient portion of the submission. Implementation of any non-deficient
portion.of a submission shall not relieve Settling Defendants of any liability for stipulated

penalties under Section XXII (Stipulated Penalties).

49, In the event that a resubmitted plan, report or other item, or portion theredf, is
disapproved by EPA, EPA may again require the S-ettling Defendants to correct the deficiencies,
in accordance with the preceding Paragraphs. EPA also retains the right to modify or develop
the plan, report or other item. Settling Defendants shall implement any such plan, report, or item
as modified or developed by EPA, subject only to their right to invoke the procedures set forth in

Section XXI (Dispute Resolution).

50. If upon resubmission, a plan, report, or item is disappro;/ed or modified by EPA
due to a material defect, Settling Defendants shall be deemed to have failed to submit such plan,
report, or item timely and adequately unless the Settling Defendants invoke the dispute resolution
procedures set forth in Section XXI (Dispute Resolution) and EPA's action is overturned pursuant
to that Section. The.provisions of Section XXI (Dispute Resolution) and Section XXII (Stipulated
Penaities) shall govern the implementation of the Work and accrual and payment of any
stipulated penalties during Dispute Resolution. If EPA's disapproval or modification is upheld,
stipulated penalties shall accrue for such violation from fhe date on which the initial submission

was originally required, as provided in Section XXl (Stipulated Penalties).

51. All plans, reports, and other items_ required to be submitted to EPA under this
Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modifies a portion of a plan, report, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree.
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XIV. PROJECT COORDINATORS

52. Within 20 days of lodging this Consent Decree, Settling RA Defendants, Settling
O'&M Defendants and EPA shall notify each other, in writing, of the name, address and telephone
number of their respective designated Project Coordinators and Alternate Project Coordinators.
if a Project Coordinator or Alternate Project Coordinator initially designated is changed, the
identity of the successor shall be given to the other Parties at least 5 working days before the
changes occur, unless impracticable, but in no event later than the actual day the change is
made. The Settling Defendants' Project Coordinators shall be subject to disapproval by EPA and
shall have the technical expertise sufficient to adequately oversee all aspects of the Work. No
Settling Defendants' Project Coordinator shall be an attorney for any of the Settling Defendants in
this matter. He or shg may assign other répresentatives, including other contractors, to serve as

a Site representative for oversight of performance of daily operations during remedial activities.

53. Plaintiff may designate other representatives, including, but not limited to, EPA
employees, and federal contractors and consultants, to observe and monitor the progress of any
activity undertaken pursuant to this Consent Decree. EPA's Project Coolrdinator and Alternate
Project Coordinator shall have the authority lawfully vested in a Remedial Project Manager (RPM)
and an On-Scene Coordinator (OSC) by the National Céntingency Plan, 40 C.F.R. Part 300. In
addition, EPA's Project Coordinator or Alternate Project Coordinator shall have authority,
consistent with the National Contingency Pian, to halt any Work required by this Consent Decree
and to take any necessary response action when s/he determines that conditions at the Site
constitgte an emergency situation or may present an immediate threat to public health or welfare

or the environment due to release or threatened release of Waste Material.

XV. ASSURANCE OF ABILITY TO COMPLETE WORK
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54. a. Not less than 30 days before commencement of the RA Work and the O&M
Work, as the case may be, Settling RA Defendants shall establish and maintain financial security
in the amount of $2.6 million, and Settling O&M Defendant, Decker, shall establish and maintain
financial security in the amount of $ 0.589 million, respectively, in one or more of the following

forms:
1. surety bond guaranteeing performance of the Work;

2. One or more irrevocable letters of credit equaling the total estimated cost of
the Work;

Pl

3. A trust fund;

4, A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship with at least one of the appropriate Settling Defendants;

5. A demonstration that one or more of the appropriate Settling Defendants
satisfy the requirements of 40 C.F.R. Part 264.143(f); or

6. Any other method(s) approved by EPA in its discretion that may be
. appropriate for this action. Any conditions imposed by EPA in writing with regard to such
- method(s) shall be considered to be incorporated in this Consent Decree.

b. If EPA determines at any time that the financial assurances provided
pursuant to this Section are inadequate, EPA may require Settling RA Defendants, or Settlihg .
O&M Defendants as the case may be, within sixty (60) days. of receipt of notice of EPA’s
determination, to establish and maintain financial security in the amount of the cost of the

remaining Work, as determined by EPA, in one or more of the following forms:

1. surety bond guaranteeing performance of the Work;

2. One or more irrevocable letters of credit equaling the total estimated cost of
the Work;

3. A trust fund;

4, A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship with at least one of the appropriate Settling Defendants; or

5. A demonstration that one or more of the appropriate Settling Defendants
satisfy the requirements of 40 C.F.R. Part 264.143(f).
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55. If the Settling Defendants seek to demonstrate the ability to complete the Work
through a guarantee by a third party pursuant to Paragraph 54.d of this Consent Decree, Settling
Defendants shall demonstrate that the guarantor satisfies the requirements of 46 C.F.R. Part
264.143(f). If Settling Defendants seek to demonstrate their ability to complete the Work by
means of the financial test or the corporate guarantee pursuant to Paragraph 54.d or 54.e, tﬁey
. shall resubmit sworn statements conveying the information required by 40 C.F.R. Part 264.143(f)
annually, on the anniversary of the effectlive date of this Consent Decree. In the event that EPA
determines at any time that the financial assurances provided pursuant to this Section are
inadequate, Settling Defendants shall, within 30 days of receipt of notice of EPA's determination,
obtain and present to EPA for approval one of the other forms of financial assurance listed in
Paragraph 54 of this Consent Decree. Settling Defendants' inability to demdnstrate financial
ability to complete .the Work shall not excuse performance of any activities required under this

Consent Decree.

56. If Settling RA Defendants and Settling O&M Defendants can show that the
estimated cost to complete the remaining Work has diminished bélow the amounts set forth,
respectively, in Paragraph 54 above after entry of this Consent Decree, such Settling Defendants
may, on any anniversary date of entry of this Consent Decree, or at any other time agreed to by
the Parties, reduce the amount of the financial security providéd under this Section to the
estimated cost of the remaining work to be performed. Such Settling Defendants shall submit a
proposal for such reduction to EPA, in accordance with the requirements of this Section, and '
may reduce the amount of the security upon approval by EPA. In the event of a dispute, any
such Settling Defendants may reduce the amount of the security in accordance \;vith the final

administrative or judicial decision resolving the dispute.

57. Settling Defendants may change the form of financial assurance provided under

this Section at any time, upon notice to and approval by EPA, provided that the new form of
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assurance meets the requirements of this Section. In the event of a dispute, Settling Defendants
may change the form of the financial assurance only in accordance with the final administrative

or judicial decision resolving the dispute.

XVI. CERTIFICATION OF COMPLETION

58. Completion of the RA Work

a. Within 90-days after Settling RA Defendants conclude that the RA Work
has been fully performed and the RA Performance Standards have been attained, Settling RA
Defendants shall schedule and conduct a pre-certification inspection to be attended by Settling
RA Defendants, Settling O&M Defendants and EPA. If, after the pre-cenificatibn inspection, the
Settling RA Defendants still believe that the RA Work has been fully performed and the RA
Performance Standards have been attained, they shall submit a written repdrt requesting
certiﬁc;ation to EPA for approval, with a copy to the State and Settling O&M Defendants, pursuant
to Section Xl (EPA Approval of Plans and Other Submissions) within 30 days of the inspection.
in the reponrt, a registered professional engineer and the Settling RA Defendants; Project
Coordinator shall state that the RA Work has been completed in full satisfaction of the
- requirements of this Consent Decree. The. written report shall include as-built drawings signed
and stamped by a professional engineer. The report shall contain the following étatement,
signed by a responsible corporate official of a Settling RA Defendant or the Sett.ling RA
Defendants' Project Coordinator:

To the best of my knowledge, after thorough investigation, | certify that the information
contained in or accompanying this submission is true, accurate and complete. 1 am

aware that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
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If, after completion of the pre-certification inspection and receipt and review of the written report,
EPA, after reasonable opportunity to review and comment by the State, determines that the RA
Work or any portion thereof has not been completed in accordance with ihis Consent Decree or
that the RA Performance Standards have not been achieved, EPA will notify Settling RA
Defendants in writing of the activities that must be undertaken by Settling RA Defendlants _
puréuant to this Consent Decree to complete the RA Work and achieve the RA Performance
Standards. Provided, however, that EPA may. only require Settling RA Defendants to perform
such activities pursuant to this Paragraph to the extent that such activities are consistent with the
"scope of the RA selected in the ROD," as that term is defined in Paragraph +3-b 14. EPA Will

set forth in the notice a schedule for performance of such activities consistent with the Consent

| Decree and the RA Work Plan or require the Settling RA Defendants to submit a schedule to

EPA for approval pursuant to Section Xlll (EPA Approval of Plans and Other Submissions).
Settling RA Defendants shall perform all activities described in the notice in accordance with the
specifications and schedules established pursuant to this Paragraph, subject to their right to

invoke the dispute resolution procedures set forth in Section XXI (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for revier and comment by the
State, that the RA Work has beén performed in accordance with this Consent Decree and that
the RA Performance Standards have been achieved, EPA will so certify in writing to Settling RA
Defendants. This certification shall constitute the Certification of Completion of the RA Work for
purposes.of this Consent Decree, including, but not limited to, Section XXIII (Covenants Notto

Sue by Plaintiff).

59. Completion of the O&M Work

a. Within 90 days after Settling O&M Defendants conclude that the O&M Work

has been fully performed, Settling O&M Defendants shall schedule and conduct a pre-
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certification inspection to be attended by Settling O&M Defendants and EPA. If, after the pre-
cer{ification inspection, the Settling O&M Defendants still believe that the O&M Work has been
fully perfbrmed, they shall submit a written report requesting certification to EPA for approval,
with a copy to the State, pursuant to Section Xl (EPA Approval of Plans and Other
Submissions) within 30 days of the inspection. In the report, the Settling O&M Defendants'
Project Coordinator shall state that the O&M Work has been completed in full satiéfaction of the
requirements of this Consent Decree. The report shall contain the following statement, signed by
a responsible corporate official of a Settling O&M Defendant or the Settling O&M Defendants’
Project Coordinator: | |

To the best of my knowledge, after thorough investigation, | certify that the

information contained in or accompanying this submission is true, accurate and

complete. | am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations.

If, after completion of the pre-certification inspection and receipt and review of the written report,
EPA, after reasonable opportunity to review and comment by the State, determines that the O&M
Work or any portion thereof has not been completed in accordance with this Consent Decree,
EPA will notify Settling O&M Defendants in writing of the activities that must be undertaken by
Settling O&M Defendants pursuant to this Consent Decree to complete the O&M Work.
Provided, however, that EPA may only require Settling O&M Defendants to perform such
activities pursuant to this Paragraph to the extent that such activities are consistent with the
"scope of the O&M selected in the ROD," as that term is defined in Péragraph 21. EPA will set
forth in the notice a schedule for performance of such activities consistent with the Consent
Decree and the O&M Plan or require the Settling O&M Defendants to submit a schedule to EPA
for approval pursuant to Section Xlll (EPA Approval of Plans and Other Submissions). Settling
O&M Defendants shall perform all activities described in the notice in accordance with the
specifications and sched‘ules established pursuant to this Paragraph, subject to their right to

invoke the dispute resolution procedures set forth in Section XXI (Dispute Resolution).
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b. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for review and comment by the
State, that the O&M Work has been performéd in accordance with this Consent Decree, EPA will
so certify in writing to Settling O&M Defendants. This certification shall constitute the
Certification of Completion of the O&M Work for purposes of this Consent Decree, including, but

not limited to, Section XXIll (Covenants Not To Sue By Plaintiff).

XVII. EMERGENCY RESPONSE

60. In the event of any action or occurrence during the performance of the RA Work
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation'or may present an immediate threat to public health or yvelfare or the
environment, Settling RA Defendants shall, subject tb Paragraph 62, immediately take all
appropriate action to prevent, abate, or minimize such release or threat of release, and shall
immediately notify the_EPA's Project Coordinator, or, if EPA’s Pfoject Coordinator is unavailable,
EPA's Alternate Project Coordinator. If neither of these persons is available, the Settling RA
Defendants sHaII notify the EPA Emergency Response Unit, Region 5. Settling RA Defendants
shall take such actions in consultation with EPA's Project Coordinator or other available
authorized EPA officer and in accordance with all applicable provisions of the Health and Safety
Plans, the Contingency Plans, and any other applicable plans or documents deyeloped pursuant
to the RA Work Plan. In the event that Settling RA Defendants faiI' to take appropriate response
action as required by this Section, and EPA takes such action instead, Settling RA Defendants
shall reimburse EPA all costs of the response action not inconsistent with the NCP within 30

days of receipt of demand for payment by EPA.

61. In the event of any action or occurrence during the performance of the O&M Work
which causes or threatens a release of Waste Material from the Site that constitutes an

emergency situation or may present an immediate threat to public health or welfare or the

- 43 -



environment, Settling O&M Defendants shall, subject to Paragraph 62, immediately take all
appropriate action to prevent, abate, or minimize such release or threat of release, and shall
immediately notify EPA's Project Coordinator, or, if EPA’s Project Coordinator is unavailable,
EPA's Alternate Project Coordinator. If neither of these persons is available, the Settling O&M
Defendants shall notify thé EPA Emergency Response Unit, Region 5. Settling O&M
Defendants shall take such actions in consultation with EPA's Project Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the Health
. and Safety Plans, the Contingency Plans, and any other applicable plans or documents
developed pursuant to the O&M Plan. In the event that Setting O&M Defendants fail to take
appropriate response action as required by this Section, and EPA takes such action instead,
Settling O&M Defendants shall reimburse EPA all costs of the response action not inconsistent

with the NCP within 30 days of receipt of demand for payment by EPA.

62. . Nothing in the preceding Paragraphs or in this Consent Decree shall be deemed
to limit any authority of the United States: a) to take all appropriate action tq protect human
health and the environment or to prevent, abate, respond to, or minimizé' an actual or threatened
release of Waste Material on, at, or from the Site, or b) to direct or order such action, or seek an
order from the Court, to protect human health and the environment or to prevent, abate, respond
to, or minimize an actual or threatened release of Waste Material on, at, or from the Site, subject

to Section XXIII (Covenants Not to Sue by Plaintiff).

XVIII. REIMBURSEMENT OF RESPONSE COSTS

63. The City shall pay to the EPA Hazardous Substance Superfund the amount of
$400,000, in five (5) equal annual instaliments, commencing on the first anniversary of the entry
of this Consent Decree in reimbursement of, and in full satisfaction of the City’s responsibility for
Past Response Costs. Interest on the unpaid balance shall begin to accrue from the date of

entry of this Consent Decree. Each annual payment shall be made by FedWire Electronic Funds
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Transfer ("EFT" or wire transfer) to the U.S. Department of Justice account in accordance with
current electronic funds transfer procedures, referencing U.S.A.O. file number __ , the
EPA Region and Site/Spill ID # 05-AN, and DOJ case number 90-11-2-1109. Payments shall be
made in accordance with instructions provided to the City by the Financial Litigation Unit of the
United States Attorney's Office for the Western District of Michigan following lodging of the
Consent Decree. Any payments received by the Department of Jusiige after 4:00 P.M. (Eéstern
Time) will be credited on the next business day. The City shall send notice that such payment
has been made to the United States as specified in Section XXVIII (Notices and Submissions)
and to:

Chief, Superfund Accounting

U.S. EPA (Mail Code: MF-10J)

77 West Jackson Boulevard
Chicago, lllinois 60604

Chief, Muiti-Media Enforcement Branch |

Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

Chicago, lllinois 60604

64.  Within thirty (30) days of entry of this Consent Decree, Decker shall pay to the EPA

Hazardous Substance Superfund; the amount of $250,000, in reimbursement of Past Response
Costs, by FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the U.S. Department of
Justice account in accordance with current electronic funds transfer procedures, referencing
U.S.A.O. file number , the EPA Region and Site/Spill ID # 05-AN, and DOJ case
number 90-11-2-1109. The payment shall be made in accordance with instructions provided to
Decker by the Financial Litigation Unit of the United States Attorney's Office for the Western
District of Michigan following lodging of the Consent Decree. Any payments received by the
Department of Justice after 4:00 P.M. (Eastern Time) will be credited on the next business day.

Decker shall send notice that such payment has been made to the United States as specified in

Section XXVIII (Notices and Submissions) and to:
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Chief, Superfund Accounting
U.S. EPA (Mail Code: MF-10J)
77 West Jackson Boulevard
Chicago, lllinois 60604

Chief, Multi-Media Enforcement Branch |

Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

Chicago, lllinois 60604

65. Within 60 days of entry of this Consent Decree, the City and Decker shall each

pay to the EPA Hazardous Substance Superfund the amount of $ 50,000 for Future Response
Costs; within eight (8) months of entry df this Consent Decree, the City and Decker shall each
pay to the EPA Hazardous Substance Superfund, an additional amount of $50,000 for Future
Response Costs. The entire amount of $200,000 shall be deposited in the Albion-Sheridan
Township Landfill Superfund Site Special Account within the EPA Hazardous Substance
Superfund to be retained and used to reimburse EPA for Future Response Costs ét the Site.
This amount shall be in full satisfaction of the Settling Defendants’ responsibility for Future
Response Costs. The City and Decker shall make all payments required by this Paragraph in the
form of a certified or cashier's check or checks made payable to "EPA Hazardous Substance
Superfund--Albion-Sheridan Towhsh.ip Landfill Superfund Site Special Account” and referencing
the EPA Region and Site/Spill ID # 05-AN, and DOJ case number 90-11-2-1109, and the name
and address of the party making payment. The City and Decker shall send their checks to U.S.
EPA, Superfund Accounting, P.O. Box 70753, Chicago, lllinois 60673 and shall send copies of
the checks to the United States as specified in Section XXVIII (Notices and Submissions) and
Paragraph 63 of this Consent Decree. The City and Decker may elect to make all péyments
required by this Paragraph by Electronic Funds Transfer to EPA’s Region 5 lockbox bank.
Payments by Electronic Fundé Transfer shali reference: the name and address of the City or

Decker, as the case may be; the Site name: Albion-Sheridan Township Landfill Superfund Site;

the Site/Spill ID: #05-AN; and the case number: 1:97CV1037, for this action. Payment by
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Electronic Funds Transfer shall be made in accordance with instructions provided to the City or

Decker, as the case may be, upon EPA'’s execution of this Consent Decree. Payments by

Electronic Funds Transfér must be received at the Region 5 lockbox bank by 11:00 A.M. (Central
Time) to be credited on that day. "Notice of payment by Electronic Funds Transfer shall be made
to the United States as specified in Section XXVIII (Notices and Submissions) and Paragraph 63

of this Consent Decree.

66. In the event that the payments required by Paragraph 65 are not made when due,
the City or Decker, as the case may be, shall pay Interest on the unpaid balance from the due
date. The Interest shall accrue through the date of the City’s or Decker’s payments, as the case
may be. Payments of Interest made under this Section shall be in addition to such other
remedies or sanctions available to Plaintiff by virtue of the City’s or Decker’s failure to make

timely payments under this Section.

XIX. INDEMNIFICATION AND INSURANCE

67. a. The United States does not assume any liability by entering into this
agreement or by virtue of any designation of Settling Defendants as EPA's authorized
representatives under Section 104(e) df CERCLA. Settling Defendants shall indemnify, save and
hold harmless the United States and its officials, agents, employees, contractors, subcontractors,
or representatives for or from any and all claims or causes of action arising from, or on account
of, negligent or other wrongful acts or omissions of Settling Defendants, their officers, directors,
employees, agents, contractors, subcontractors, and any persons acting on their behalf or under

their control, in carrying out activities pursuant to this Consent Decree, includihg, but not limited

" to, any claims arising from any designation of Settling Defendants as EPA's authorized

representatives under Section 104(e) of CERCLA. Further, the Settling Defendants agree to pay
the United States all costs it incurs including, but not limited to, attorneys fees and other

expenses of IitigatiOn and settlement arising from, or on account of, claims made against the
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United States based on negligent or other wrongful acts or omissions of Settling Defendants,
their ofm;icers, directors, employees, agents, contractors, subcontractors, and any persons acting
on their behalf or under their control, in carrying out activities pursuant to this Consent Decree.
The United States shall not be held out as a party to any contract entered into by or on behalf of
Settling Defendants in carrying ouf activities pursuant to this Consent Decree. Neither.the

Settling Defenda_nts nor any such contractor shall be considered an agent of the United States.

b. The United States shall give Settling Defendants notice of any claim for
which the United States plans to seek indemnification pursuant to Paragraph 67.a, and shall

consult with Settling Defendants prior to settling such claim.

68. Settling Defendants waive all claims against the United Stetes for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising
from or on account of any contract, agreement, or arrangement between any. one or more of
Settling Defendants and any person for performance of Work on or relating to the Site, including,
but not limited to, claims on account of construction delays. In addition, Settling Defendants shall
indemnify and hoid harmless the United States with respect to any_and all claims for damages or
reimbursement arising from or on account of any contract, agreement, or arrangement between
any one or more of Settling Defendants and any person for performance of Work on or relating to

the Site, including, but not limited to, claims on account of construction delays.

69. No later than 15 days before commencing any on-site RA Work, Settling RA
Defendants shall secure, a.nd shall maintain until the first anniversary of EPA's Certification of
Completioﬁ of the RA Work pursuant to Paragraph 58.b of Section XVI (Certification of
Completion) comprehensiVe general liability insurance with limits of $1 million, combined single
limit, and automobile liability insurance with limits of $1 million, combined single limit, naming the
United States as an additional insured. In addition, no later than 15 days before commencing

any on-site O&M Work, Settling O&M Defendants shall secure, and shall maintain until the first
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anniversary of EPA's Certification of Completion of the O&M Work pursuant to Paragraph 59.b of
Section XVI (Certification of Completion) comprehensive general liability insurance with limits of'
$1 million, combined single limit, and au.tomobile liability insurance with limits of $1 million,
combined single limit, naming the United States as an additional insured. For the duration of this
Consent Decree, Settling Defendants shall satisfy, or shall ensure that their contractors or
subcontractors safisfy, all applicable laws and regulations regarding the provision of worker's
compensation insurance for all perséns performing thle Work on behalf of Settling Defendants in
furtherance of this Consent Decree. Prior to commencement of the Work under this Consent
Decree, Settling Defendants shall proyide to EPA certificates of such insurance and a copy of
each insurance policy. Settling Defendants shall resubmit such certificates and copies of policies
each year on the anniversary of the effective date of this Consent Decree. If Settling Defendants
demonstrate by evidence satisfactory to EPA that any contractor or subcontractor maintains
insu_rance equivalent to that described above, or insurance covering the same risks but in a
lesser amount, then, with respect to that contractor or subcontréctor, Settling Defendants need
provide only that portion of the i_nsurance described above which is not maihtained by the

contractor or subcontractor.

XX. FORCE MAJEURE

70. a. "Force majeure," for purposes of this Consent Decree, is defined as any
event arising from causes beyond the control of the Settling RA Defendants or Settling O&M
Defendants, as the case may be, of any entity controlled by such Settling Defendants, or of such
Settling Defendants’ contractors, that delays or prevents the performance of any obligation under
this Consent Decree despite such Settling Defendants' best efforts to fulfill the obligation. The
requirement that the Settling Defendants exercise "best efforts to fulfill the obligation" includes

using best efforts to anticipate any potential force majeure event and best efforts to address the
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effects of any potential force majeure event (1) as it is occurring and (2) following the potential

force majeure event, such that the delay is minimized to the greatest extent possible.

b. "Force Majeure" does not include financial inability to complete the Work or a
failure to attain the RA Performance Standards or the O&M Performance Standards, as the case
may be. For purposes of O&M Work, the Settling O&M Defendants reserve the right to assert
that “Force Majeure” includes a failure by the Settling RA Defendants or their contractors to
perform RA Work in a good and workmanlike manner, as determined by recognized engineering
standards and practices, consistent with the ROD, RA Work Plan, and other requirements of this
Consent Decree, provided that such failure delays or prevents the performance of any O&M
Work obligation under this Consent Decree despite the Settling O&M Defen.dants’ best efforts to
fulfill the obligation. The United States reserves the right to oppose Settling O&M Defendants’
assertion that “Force Majeure” includes a failure by the Settling RA Defendants or their

contractors to perform RA Work in a good and workmanlike manner.

71. If any event occurs or has occurred that may delay the performance of any
obligation under this Copsent DeCree, whether or not caused by a force majeure event, the
Settling RA Defendants or Settling O&M Defendants , as the case may be, shall notify orally
EIPA's Project Coordinator or, in his or her absence, EPA's Alternate Project Coordinator or, in
the event both of EPA's designated representatives are unavailable, the Director of the
Superfund Division, EPA Region 5, within two (2) days of when Settling Defendants first knew
that the event might cause a delay. Within five (5) days thereafter, Sett_ling Defendants éhall
provide in writing to EPA an explanation and description of the reasons for the delay; the
anticipated duration of the .delay; all actions taken or to be téken to prevent or minimize the delay;
a schedule for implementation of any measures to be taken to prevent or mitigate fhe delay or
the effect of the delay; the Settling Defendants' rationale for attributing such delay to a force

majeure event if they intend to assert such a claim; and a statement as to whether, in.the opinion

-50-



of the Settling Defendants, such event may cause or contribute to an endangerment to public
health, welfare or the environment. The Settling Defendants shall include with any notice all
available documentation supporting their claim that the delay was attributable to a force majeure.
Failure to comply with the above requirements shall preclude Settling Defendants from asserting
any claim of force majeure for that event for the period of time of such failure to comply, and for
any a.dditional delay cgused by such failure. Settling RA Defendants or Settling O&M
Defendants, as the case may be, shall be deemed to know of any circumstance of which such
Settling RA Defendants or Settling O&M Defendants., any entity controlled by such Settling RA
Defendants or Settling O&M Defendants, or such Settling RA Defendants' or Settling O&M

Defendants’ contractors knew or should have known.

72. If EPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations under this Consent Decree that are affected by
the force méjeure event will be exténded by EPA for such time.as is necessary to complete those
oingétions. An extension of the time for performance of the obligations affected by the force

majeure event shall not, of itself, extend the time for performance of any éther obligation. If EPA
does not agree that the delay or anticipated delay has been or will be caused by a force majeure
event, EPA will notify the Settiing Defendants in writing of its decision. If EPA agrees that the
.delay is attributable to a force 'majeure event, EPA will notify the Settling Defendants in writing of
the length of the extension, if any, for performance of the obligations affected by the force

majeure event.

73. if the Settling Defendants elect to invoke the dispute resolution procedures set
forth in Section XXI (Dispute Resolution), they shall do so no later than 15 days after receipt of
EPA's notice. In any such proceeding, Settling Defendants shall have the burden of
demonstrating by a preponderance of the evidence that the delay or anticipated delay has been

or will be caused by a force majeure event, that the duration of the delay or the extension sought
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was or will be warranted under the circumstances, that best efforts were exercised to avoid and
mitigaté the effects of the delay, and that Settling Defendants complied with the requirements of
Paragraphs 70 and 71, above. If Settling Defendants carry this burden, the delay at issue shall

be deemed not to be a violation by Settling Defendants of the affected obligatioh of this Consent

Decree identified to EPA and the Court.

XXI. DISPUTE RESOLUTION

74. Unless otherwise expressly provided for in this Con.sent _Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputés
arising under or with respect to this Consent Decree. However, the procedures set forth in this
Section shall not apply to actions by the United States to enforce obligations of the 'Settling

Defendants that have not been disputed in accordance with this Section. .

75.. Any dispute which arises under or with respect to thié'Consent Decree shall in the
first instance be the subject of informal negotiations between the parties to the dispute. The
period for infprmal negotiations shall not exceed 20 days from the time the dispute arises, unless
it is modified by written agreement of the parties to the dispute. The dispute shall be considered

to have arisen when one party sends the other parties a written Notice of Dispute.

76. a. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within thirty (30) days after the conclusion of the informal negotiation
period, Settling Defendants invoke the formal dispute resolution procedures of this Section by
serving on the United States a written Statement of Pdls_ition on the matter in dispute, including,
but not limited to, any factual data, analysis or opinion supporting that position and any

supporting documentation relied upon by the Settling Defendants. The Statement of Position
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shall specify the Settling Defendants' position as to whether formal dispute resolution should

proceed under Paragraph 77 or Paragraph 78.

b. Within thirty (30) days after receipt of Settling Defendants' Statement of

Position, EPA will serve on Settling Defendants its Statement of Position, including, but not

~ limited to, any factual data, analysis, or opinion supporting that position and all supporting

documentation relied upon by EPA. EPA's Statement of Position shall include a statement as to
whether formal dispute resolution should procéed under Paragraph 77 or 78. Within twenty (20)

days after receipt of EPA's Statement of Position, Settling Defendants may submit a Reply.

c. If there is disagreement between EPA and the Settling Defendants as to
whether dispute resolution should proceed under Paragraph 77 or 78, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the Settling Defendants ultimately appeal to the Court to resolve the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of

applicability set forth in Paragraphs 77 and 78.

77. Formal dispute resolution for disputes pertaining to the selection or adequacy of
any response action and all other disputes that are accorded review on the administrative record
under applicable principles of administrative law shall be conducted pursuant to the procedures
set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
includes, without limitation: (1) the adequacy or appropriateness of plans, procedures to
implement plans, or any other items requiring approval by EPA under this Consent Decree; and
(2) the adequacy of the performance of response actions taken pursuant to this Consent Decree.
Nothing in this Consent Decree shall be construed to allow any dispute by Settling Defendants

regarding the validity of the RA and O&M selected in the ROD.
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a. An administrative record of the: dispute shall be maintained by EPA and
shall contain all Statements of Position, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allow submission of supplemental Statements of

Position by the parties to the dispute.

b. The Director of the Superfund Division, EPA Region 5, will issue a final
administrative decision resolving the dispute based on the administrative record described in
Paragraph 77.a. This decision shall be binding upon the Settling Defendants, subject only to the

right to seek judicial review pursuant to Paragraph 77c. and d.

C. Any administrative decision made by EPA pursuant to Paragraph 77.b. shall
be reviewable by this Court, provided that a motion for judicial review of the decision is filed by
the Settling Defendants with the Court and served on all Parties within 10 days of receipt of

EPA's decision. The motion shall include a description of the matter in dispute, the efforts made

by the parties to resolve it, the relief requested, and the schedule, if any, within which the dispute -

must be resolved to ensure orderly implementation of this Consent Decree. The United States

may file a response to Settling Defendants' motion.

d. In proceedings on any dispute governed by this Paragraph, Settling
Defendants shall have the burden of demonstrating that the decision of the Superfund Division
Director is arbitrary and capricious or otherwise not in accordance with law. Judicial review of

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 77.a.

78. Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative record

under applicable principles of'administrative law, shall be governed by this Paragraph.

a. Foliowing receipt of Settling Defendants' Statement of Position submitted

pursuant to Paragraph 76, the Director of the Superfund Division, EPA Region 5, will issue a final
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decision fesolving the dispute. The Superfund Division Director's decision shall be binding on
the Settling Defendants unless, within 10 days of receipIt of the decision, the Settling Defendants
file with the Court and serve on the parties a motion for judicial review of the decision setting
forth the matter in dispute, the efforts made by the parties to resolve it, the relief requested, and
the schedule, if any, within whi.ch the dispute must be re.solved to ensure orderly implementation

of the Consent Decree. The United States may file a response to Settling Defendants' motion.

b. Notwithstanding Paragraph Q of Section | (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by

applicable principles of law.

79. The invocation of formal dispute resolution procedures under this Section shall
not extend, postpone or affect in any way any obligation of the Settling Defendants under this
Consent Decree, not directly in dispute, unless EPA agrees or the Court orders otherwise.
Stipulated penalties with respect to the disputed matter shall continue to accrue but payment
shall be stayed pending resolution of the dispute as provided in Paragraph 89. Notwithstanding
the stay of payment, stipulated penalties shall accrue from the first day of noncompliance with
any applicable provision of this Consent Decree. In the event that the Settling Defendants do not
prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in

Section XXII (Stipulated Penalties).

XXIl. STIPULATED PENALTIES

80. Settling RA Defendants or Settling O&M Defendants, as the case may be, shall
be liable for stipulatad penalties in the amounts set forth in Paragraphs 81.a and 82 to the
United States for thei} failure to comply with the requirements of this Consent Decree specified
below, unless excused under Section XX (Force Majeure). "Compliance" by Settling RA

Defendants or Settling O&M Defendants, as the case may be, shall include completion of the
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applicable activities under this Consent Decree or ény work plan or other plan approved under
this Consent Decree identified below in accordance with all applicable requirements of law, this
Consent Decree,lthe RA Work Plan and O&M Plan, and any plans or other documents approved
by EPA pursuant to this Consent Decree and within the specified time schedules established by

and approved under this Consent Decree.

The following stipulated-penalties shall accrue per violation per day for any

noncompliance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncompliance

1st through 14th day
15th through 30th day
31st day and beyond

Compliance Milestones. '

Failure to adequately or timely complete the following

submissions/activities set forth in the RA Work Plan shall subject Settling RA Defendants to the

stipulated penalties established in Subparagraph a.:

Complete all RA Work tasks identified as Major Milestones by the
dates required in the RA Settling Defendants’ Construction
Schedule attached as Appendix H .

By June 1, 1999, submit to EPA signed access agreem'ents, or

“notice in writing pursuant to Paragraph 33 of this Consent Decree,

for all property (excluding the Adjacent Parcels) where access is
needed for monitoring wells and gas probes as specified in
Paragraph 32.a.2 of this Consent Decree.

Provide one full Working Day notice to EPA’s Project Coordinator
of any significant change in a scheduled field activity set forth in
the RA Settling Defendants’ Construction Schedule attached as
Appendix H, provided that the penalty for each such failure to give
notice shall be limited to $1000.00. \
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2. Failure to adequately or timely complete the following submissions/
activities set forth in the O&M Plan and this Consent Decree shall subject Settling O&M

Defendants to the stipulated penalties established in Subparagraph a.:

Initiate quarterly groundwater and drinking water monitoring
consistent with the schedule in the O&M Plan.

Payment of any Past Response Costs or Future Response Costs
installment payment by the City as required by this Consent Decree
(except that Decker shall not be assessed any penalty based on
the City’s failure to make any such instaliment payment).

Payment of any Past Response Costs payment or Future
Response Costs installment payment by Decker as required by this
Consent Decree (except that the City shall not be assessed any |
penalty based on Decker's failure to make ‘any such payment).

Implementation of the access and institutional controls by Decker
on the Adjacent Parcels, as provided in Paragraph 31 of this
Consent Decree (except that the City shall not be assessed any
penalty based on Decker's failure to implement such access and
institutional controls on the Adjacent Parcels).
82. a. The following stipulated penalties shall accrue per violation per day for.
failure of Setiling RA Defendants or Settling O&M Defendants to submit timely or adequate

reports or other written documents pursuant to the RA Work Plan and O&M Plan, respectively,

and this Consent Decree and for any noncompliance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncompliance
$ 500 1st through 14th day

- $1,000 15th through 30th day
$2,000 31st day and beyond

b. Compliance Milestones.

1.  Failure to adequately or timely complete the following submissions/activities
set forth in the RA Work Plan shall subject Settling RA Defendants to the stipulated pénalties

established in Subparagraph a.:
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Record access and deed restrictions on all property, excluding the
Adjacent Parcels, as described in the ROD within ninety (90) days of entry
of this Consent Decree.

2. Failure to adequately or timely complete the following submissions/

activities set forth in the O&M Plan and this Consent Decree shall subject Settling O&M

Defendants to the stipulated penalties established in Subparagraph a.:

Initiate O&M as provided in the O&M Plan schedule.

Complete quarterly groundwater and drinking water monitoring as provided
in the O&M Plan schedule. '

Initiate annual groundwater monitoring as provided in the O&M Plan
schedule.

Complete annual groundwater monitoring as provided in the O&M Plan
schedule.

Initiate five-year review groundwater monitoring as provided in the O&M
Plan schedule.

Complete five-year review groundwater monitoring as provided in the O&M
Plan schedule.

83. All penalties shall begin to accrue on the day after the complete performance is
due or the day a violation occurs, and shall continue to accrue through the fina! day of the
correction of the noncompliance or completion of the activity. However, stipulated p.enalties shall
‘not accrue: (1) with respect to a deficient submission under Section Xlil (EPA Approval of Plans
and Other Submissions), during the period, if any, beginning on the 31st day after EPA’s receipt
of such submission until the date that EPA notifies Settling Defendants of any deficiency; (2) with
respect to a decision by the Director of the Superfund Division, EPA Region 5, under Paragraph
77.b or 78.a of Section XX (Dispute 'Resolution), during the period, if any, beginning on the 21st
day after the date that Settling Defendants' reply to EPA's Statement of Position is received until
the date that the Director issues a final decision regarding such dispute; or (3) with res'pect to
judicial review by this Court of any dispute under Section XXI (Dispute Resolution), during the

period, if any, beginning on the 31st day after the Court's receipt of the final submission
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regarding the dispute until the date that the Court issues a final decision regarding such dispute.
Nothing herein shall prevent the simultaneous accrual of separate penalties for separate

violations of this Consent Decree.

84. Following EPA's detelrmination that Settling RA Defendants have failed fo comply
with an RA requirement of this Consent Decree, EPA may give Settling RA Defendants written
notification of the same and describe the noncompliance. EPA may send the Settling RA
Defendants a written demand for the payment of the penalties. However, penalties shall accrue
as provided in the preceding Paragraph regardless of whether ElsA has notified the Settling RA

Defendants of a violation.

85. Following EPA's determination that Settling O&M Defendants have failed to
comply with an O&M requirement of this Consent Decree, EPA may give Settling O&M
Defendants written notification of the same and describe the noncompliance. EPA may send the
Settling O&M Defendants a written demand for the payment of the penalties. However, penalties
shall accrue as provided in Paragraph 83 regardless of whether EPA has notified the Settling

O&M Defendants of a violation.

86. All penalties accruing under this Section shall be due and payable to the United
States within 30 days of the Settling Defendants' receipt from EPA of a demand for payment of
the penalties, uniess Settling Defendants invoke the Dispute Resolution proéedures unf:!er
Section XXI (Dispute Resolution). All payments to the United States under this Section shall be
paid by certified or cashier's check(s) made payable to "EPA Hazardous Substances Superfund,”
shall be mailed to the U.S. Environmental Protection Agency, Superfund Accounting, P.O. Box
70753, Chicago, lllinois 60673, shall indicate that the payment is for stipulated penalties, and
shall reference the EPA Region and Site/.SpiII ID # 05-AN, the DOJ Case Number 90-11-2-1109,
and the hame and address of the party making payment. Copies of check(s) paid pursuant to

this Section, and any accompanying transmittal letter(s), shall be sent to the United States as
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provided in Section XXVI}l (Notices and Submissions), and to the addressees in Paragraph 63 of

this Consent Decree.

87. The payment of penalties relating to the RA Work shall not alter in any way
Settling RA Defendants' obligation to complete the performance of the RA Work required under

this Consent Decree.

88. The payment of penalties relating to the O&M Work shall nof alter in any way
Settling O&M Defendants' obligation to complete the performance of the O&M Work required

under this Consent Decree. ¢

89. Penalties shall continue to accrue as provided in Paragraph 83 during any dispute

resolution period, but need not be paid until the following:

a. If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 15

days of the agreement or the receipt of EPA's decision or order;

b. If the dispute is appealed to this Court and the United States prevails in
whole or in part, Settling Defendants shall pay all accrued penalties determined by the Court to
be owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in

Subparagraph ¢ below;

C. If the District Court's decision is appealed by any Party, Settling Defendants
shall pay all accrued penalties determined by the District Court to be owing to the United States
into an interest-bearing escrow account within 60 days of receipt of the Court's decision or order.
Penaities shall be paid into this account as they continue to accrue, at least every 60 days.
Within 15 days of receipt of the final appellate court decision, the escrow agent shall pay the

balance of the account to EPA or to Settling Defendants to the extent that they prevail.
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90. a. If Settling Defendants fail to pay stipulated penalties when due, the United

States may institute proceedings to collect the penalties.

b. | Nothing in this Consent Decree shall be construed as prohibiting, altering;
or in any way limiting the ability of the United States to seek any other remedies or sanctions
available by virtue of Settling Defendants' violation of this Decree or of the stafutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to Section
122(1) of CERCLA. Provided, however, that the United States shall not seek civil penalties
pursuant to Section 122(l) of CERCLA for any violaltion for which a stipulated penalty is provided

herein, except in the case of a willful violation of the Consent Decree.

91. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to

this Consent Decree.

XXIIl. COVENANTS NOT TO SUE BY PLAINTIFF

92. In consideration of the actions that will be performed and the payments that will be
made by the Settling O&M Defendants under the terms of the Consent Decree, and except as
specifically prbvided in 'Paragraphs 93, 94, and 100 of this Section, the United States covenants
not to sue or to take administrative action against Settling O&M Defendants pursuant to Sections
106 and 107(a) of CERCLA and Section 7003 of RCRA relating to the Site. Except with respect
to future O&M liability of the Settling O&M Defendants, these covenants not to sue shall take
effect upon receipt by EPA of the initial payments required by Paragraph 65 of Section XVili|
(Reimbursement of Response Costs). With respect to future O&M liability of the Settling O&M
Defendants, these covenants not to sue shall take effect upon Certification of Completion of
O&M Work by EPA pursuant to Paragraph 59.b of Section XVI (Certification of Completion).

These covenants not to sue are conditioned upon the satisfactory performance by Settling O&M
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Defendants of their oingatidns under this Consent Decree, including bﬁt not limited to,

-~ reimbursement of Response Costs pursuar,'lt to Section XVIII (Reimbursement of Response
Costs). These covenants not to sue extend only to the Settling O&M Defendants and do not
extend to any other person, except that these covenants not to sue (and reservations of rights
thereto) shall also apply to Settling O&M Defendants’ officers, public officialé, directors, and
employees, successors, and assigns, but only té the extent that the alleged liability of the officer,
director, employee, successor or assign is based on its status and in its capacity as an officer,

director, employee, successor, or assign of the Settling O&M Defendant, and not to the extent

that the alleged liability arose independently of the alleged liability of the Settling O&M Defendant..

93. United States' Pre-certification Reservations. Notwithstanding any other provision
of this Consent Decree, the United States reserves, and this Consent Decree is without prejudice
to, the right to institute proceedings in this action or in a new action, or to issue an administrative
order seeking to compel Settling O&M Defendants to perform further response actions relating to
the Site, or to reimburse the United States for additional costs of response, if, prior to
Certification of Completion of the O&M Work:

4 conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or in
part,

and these previously unknown conditions or information together with any other relevant
information indicates that the Operation and Maintenance is not protective of human health or the

environment.

94, United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is without

prejudice to, the right to institute proceedings in this action or in a new action, or to issue an
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administrative order seeking to compel Settling O&M Defendants to perform further response
actions relating to the Site or to reimburse the United States for additional costs of response if,
subsequent to Certification of Completion of the O&M Work:

) conditions at the Site, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or in
part, \
and these previously unknown conditions or this information together with other relevant
information indicate that the Operation and Maintenance is not protective of human healith or the

environment.

95. For purposes of Paragraph 83, the information and the conditions known to EPA
shall include only that information and those conditions known to EPA as of the date of lodging of
this Consent Decree and set forth in the Record of Decision for the Site or in the EPA files
regarding the Site. For purposes of Paragraph 94, the information and the conditions known to
EPA shall include only that information and those cbnditions known to EPA as of the date of
Certification of Completion of the O&M Work and set forth in the Record of Decision, or in the
EPA files regarding the Site, orin any information received by EPA pursuant to the requirements

of this Consent Decree prior to Certification of Completion of the O&M Work.

96. In consideration of the actiqns that will be performed by the Settling RA
Defendants under the terms of the Consent Decree, and except as specifically provided in
Paragraphs 97, 98,'_and 100 of this Section, the United States covenants not to sue or to take
administrative action against Settling RA Defendants pursuant to Sections 106 and 107(a) of
CERCLA and Section 7003 of RCRA felating to thé ‘Site. Except with respect to future liability of
the Settling RA Defendants, these covenants not to sue shall take effect upon entry of this

Consent Decree. With respect to future liability, these covenants not to sue s‘hall take effect
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upon Ceﬁification of Completion of the RA Work by EPA pursuant to Paragraph 58.b of Section
XV_I (Certification of Completion). These covenants not to sue are conditioned upon the
satisfactory performance by Settling RA befendan_ts of their obligations under this Consent
Decree. These covenants not to sue extend only to the Settling RA Defendants and do not
extend to any other person, except that these covenants not to sue (and reservations 6f rights
thereto) shall also apply to Settling RA Defendants’ officers, dire‘ctors, and employees,
successors, and a;signs, but only to the extent that the alleged liability of the officer, director,
employee, successor or assign is based on its status and in its capacity as an officer, director,
employee, successor, or assign of the Settling RA Defendant, and not to the extent that the

alléged liability arose indeépendently of the alleged liability of the Settling RA Defendant.

97. United Statés' Pre-certification ReseNations. Notwithstanding any other provision
of this Consent Decree, the United States reserves, and this Consent Decree is without prejudice
to, tr.1e right to institute proceedings in this action or in a new action, or to issue an administrative
order seeking to compel Settling RA Defendants to perform further response actions:relating to
the Site, or to reimburse the United States for additional costs of response, if, prior to
Certification of Completion of the Remedial Action:

(1 conditions at the Site, previously unknown to EPA, are discovered,
or :

(2) information, préviously unknown to EPA, is received, in whole or in
part,

and these previously unknown conditions or information together with ény other relevant
information indicates that the Remedial Action is not protective of human health or the

environment.

98. United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is without
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prejudice to, the right to institute proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Settling RA Defendants to perform further response
actions relating to the Site, or to reimburse the United States for additional costs of respoﬁse, if,
subsequent to Cenificati.on of Completion of the Remedial Action:

n conditions at the Site, previously unknown to EPA, are discovered,
or _

(2)  information, previously unknown to EPA, is received, in whole or in
part,

and these previously unknown conditions or this information together with other relevant

information indicate that the Remedial Action is not protective of human health or the

environment.

99. .For purposes of Paragraph 97, the information and the conditions known to EPA
i shall include only that informatioh and those conditions known to EPA as of the date of lodging of
this Consent Decree and set forth in the Record of Decision for the Site and the EPA files
regarding the Site‘. For purpos;es of Paragraph 98, the information and the conditions known to
EPA shall include only that information and those conditions known to EPA as of the date of
Certificatvion of Completion pf the RA Work and set forth in the Record of Decision, the EPA files '
i regarding the Site, or in any information received by EPA pursuant to the requirements of this

Consent Decree prior to Certification of Completion of the RA Work.

100. General reservations of rights. The covenants not to sue set forth above do not

pertain to any matters other than those expressly specified in Paragraphs 92 and 96. The United
States reserves, and this Consent Decree is without prejudice to, all rights against Settling

Defendants with respect to all other rﬁatters, including but not limited to, the following:

a. claims based on a failure by Settling Defendants to meet a requirement of

this Consent Decree;
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b. liability arising from the past, present, or future disposal, release, or threat

of release of Waste Materials outside of the Site;

c. liability for future disposal of Waste Material at the Site, other than as

provided in the ROD, the Work, or otherwise authorized by EPA;

d. liability for damages for injury to, destruction of, or loss of natural resources,

and for the costs of any natural resource damage assessments;
e.  criminal liability;

f. liability for violations of federal or state law which occur during or after

implementation of the Remedial Action; and

g. liability for implementation of the contingent remedy for groundwater

treatment provided for in the ROD.

101. Work Takeover. In the event EPA determines that Settling Defendants have

ceased implementation of any portion of the Work, are seriously or repeatedly deficient or late in
their performance of the Work, or are implementing the Work in a manner which may cause an
endangerment to human health or_the environment, EPA may assume the performance of all or
any portions of the Work as EPA determines necessary. Settling Defendants may invoke the
procedures set forth in Section XXI (Disp'ute Resolution), Paragraph 74, to dispute EPA's
determination that takeover of the Work is warranted under this Paragraph. Costs incurred by
the United States not inconsistent with the NCP in performing the Work pursuant to this
Paragraph shall be reimbursed to EPA by the respective Settling Defendants within 30 days of

receipt of a demand for payment by EPA.

102. Notwith'standing any other provision of this Consent Decree, the United States

retains all authority and reserves all rights to take any and all response actions authorized by law.
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XXIV. COVENANTS BY SETTLING DEFENDANTS

103. Covenant Not to Sue. Subiject to the reservations in Paragraph 104, Settling

Defendants hereby covenant not to sue and égree not to assert any claims or causes of action
against the United States with respect to the Site, and Past and Future Response Costs as

defined herein, or this Consent Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507)

through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b. any claims against the United States, including any department, agency or

instrumentality of the United States, under CERCLA Sections 107 or 113 related to the Site;

C. any claims arising out of response activities at the Site, including claims
based on EPA's selection of response actions, oversight of response activities or approval of

plans for such activities; or

d. any claims for costs, fees or expenses incurred in this action, including claims

under 28 U.S.C. § 2412 (Equal Access to Justice Act), as amended.

104. The Settling Defendants reserve, and this Consent Decree is without prejudice
to, claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or personal injury or death
caused 'by the negligent or wrongful act or omission of any employee of the United States while
acting within the scope of his office or employment under circumstances where the United
States, if a private person, would be liable to the claimant in accordance with the law of the place
where the act or omission occurred. However, any such claim shall not include a claim for any

damages caused, in whole or in part, by the act or omission of any person, including any
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contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall
any such claim include a claim based on EPA's selection of response actions, or the oversight or
approval of the Settling Defendants' plans or activities. The foregoing applies only to claims
which are brought pursuant to any statute other than CERCLA and for which the waiver of

sovereign immunity is found in a statute other than CERCLA,;

105. Nothing in this Consent Decree shall be deemed to constitute preauthorization of
a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.

§ 300.700(d).

106. Settling Defendants agree to dismiss the Third-Party Complaints, Counterclaims
and Cross-Claims filed herein for contribution, and covenant not to sue each other and agree to
waive all environmental claims and causes of action against each other (except for claims to
enforce obligations under this Consent Decree), for Matters Addressed herein relating to the Site.
Settling Defendants further agree to waive all claims and causes of action for Matters Addressed

herein relating to the Site against the following persons:

a. any person (i) whose liability to Settling Defendants with respect to the Site
is based solely on CERCLA § 107(a)(3) or (4), (ii) who arranged for the disposal, treatment, or
transport for disposal or treatment, or accepted for transport for disposal or treatment, of only
Municipal Solid Waste or Sewage Sludge owned by such person, and (iii) who is a Small
Business, a Small Non-profit Organization, or the Owner, Operator, or Lessee of Residential

Property; and

b. any person (i) whose liability to Settling Defendants with respect to the Site
is based solely on CERCLA § 107(a)(3) or (4), and (ii) who arranged for the disposal, treatment,
or transport for disposal or treatment, or accepted for transport for disposal or treatment, of 55

gallons or less of liquid materials containing hazardous substances, or 100 pounds or less of
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solid materials containing hazardous substances, except where EPA has determined that such

material contributed or could contribute significantly to the costs of response at the Site.

XXV. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

107. Nothing in this Consent Decree shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The preceding
sentence shall not be construed to waive or nullify any rights that any person not a signatory to
this decree may have under applicable law. Each of the Parties expressly reserves any and all
rights (including, but not limited to, any right to contribution), defenses, claims, demands, and
causes of action which eaqh Party may have with respect to any matter, transaction, or
occurrence relating in any way to the Site against any person not a Party hereto, except as

provided in Paragraph 106.

108. The Parties agree, and by entering this Consent Decree this Court finds, that the

Settling Defendants are entitled, as of the effective date of this Consent Decree, to protection
from confribution actions or claims as provided by CERCLA Section 113(f)(2), 42 U.S.C.

§ 9613(f)(2) for Matters Addressed in this Consent Decrée. This contribution protection shall
also apply to the Settling Defendants’ officers, public officials, directors, and employées,
successors, and assigns, but only to the extent that any alleged liability of the officer, director,
employee, successor or assign is based on its status and in its capacity as an officer, director,
employee, successor, or assign of the Settling Defendant, and not to the extent that any alleged

liability arose independently of the alleged liability of the Settling Defendant.

109.  The Settling Defendants agree that with respect to any suit or claim for
contribution brought by them for matters related to this Consent Decree (other than

counterclaims and cross-claims brought by Settling Defendants in an action initiated by others),
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they will notify the United States in writing no later than forty-five (45) days prior to the initiation of

such suit or claim.

110.  The Settling Defendants also agree that with respect to any suit or claim for
contribution brought against them for matters related to thlis Consent Decree they will notify in
writing the United States within fifteen (15) days of service of the complaint on them. In addition,
Settling Defendants shall ﬁotify the United States within fifteen (15) days of service or receipt of
any Motion for Summary Judgment and within fifteen (15) days of receipt of any order from a

court setting a case for trial.

111. a. In any subsequent administrative or judicial proceeding initiated by the
United States for injunctive relief, recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-
splitting, or other defenses based upon any contention that the claims raised by the United
States in the subsequent proceeding were or should have been brought in the instant case;
provided, however, that nothing in this Paragraph affects the enforceability of the covenants not

to sue set forth in Section XXIlI (Covenants Not to Sue by Plaintiff).

b. In any subsequent administrative or judicial proceeding initiated by any Settling
Defendants for injunctive relief, recovery of response costs, or other appropriate relief relating to
the Site, the Settling Defendants shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-
splitting, or other defenses based upon any contention thét the defenses or claims raised by the
Settling Defendants in the subsequent proceeding were or should have been brought in the
instant case; provided, however, that nothing in this Paragraph affects the enforceability of the
covenant.s not to sue set forth in Paragraph 106 of Section XXIV (Covenants by Settling

Defendants).
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XXVI. ACCESS TO INFORMATION

112. Settling Defendants shall provide to EPA, upon request, copies of all documents
and information within their possession or control or that of their contractors or agents relating to

activities at the Site or to the implementation of this Consent Decree, including, but not limited to,

© sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample

traffic routing, correspondence, or other documents or information related to the Work. Settling
Defendants shall also make available to EPA, upon request to the person identified in Section
XXV (Notices and Submissions), for purposes of investigation, information gathering, or
testimony, their employees, agents, or representatives with knowledge of relevant facts

concerning the performance of the Work.

14

113. a. Settling Defendants may assert business confidentiality claims covering
part or all of the documents or information submitted to Plaintiff under this Consent Decree to the
extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be confidential
by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality accompanies documents or information when they are submitted to EPA, or if EPA
has notified Settling Defendants that the documents or information are not confidential under the |
standards of Section 104(e)(7) of CERCLA, the publié may be given access to such documents

or information without further notice to Settling Defendants.

b. The Settling Defendants may assert that certain documents, records and
other information are privileged und.er the_attorney-dient privilege or any other privilege
recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the document,
re;ord, or information; (2) the date of the document, record, or information; (3) the name and title

of the author of the document, record, or information; (4) the name and title of each addressee
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and recipient; (5) a description of the contents of the document, record, or information: and (6)
the privilege asserted by Settling Defendants. However, no documents, reports or other
information created or generated pursuant to the requirements of the Consent Decree shall be

withheld on the grounds that they are privileged.

114. No claim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other information evidencing environmental conditions at or around the

Site.

XXVHl. RETENTION OF RECORDS

1l15. a. Until 10 years after the Settling RA Defendants' receipt of EPA's
notification pursuant to I;aragraph 58.b of Section XVI (Certification of Completion), each Settling
RA Defendant shall preserve and retain all records and documents now in its possession or
control or which come.into its possession or control that relate in any manner to the performance
of the Wérk or liability of any person for response actions conducted énd to be conducted at the
Site, regardless of any corporate retention policy to the contrary. Until 10 years after the Settling
RA Defendants' receipt of EPA's notification pursuant to Paragraph 58.b of Section XVI
(Certification of Completion), Settling RA Defendants shal.l also instruct their contractors and
agents to preserve all documents, records, and information of whatever kind, nature or

description relating to the performance of the Work.

b. Until 10 years after the Settling O&M Defendants' redeipt of EPA's
notification pursuant to Paragraph 59.b of Section XVI (Certification of Completion), each Settling
O&M Defendant shali preservé and retain all records and documents now in its possession or
control or which come into its bossession or control that relate in any manner to the performance

of the Work or liability of any person for response actions conducted and to be conducted at the

-72-



Site, regardless of any corporate retention policy to the contrary. .Until 10 years after the Settling
O&M Defendants' receipt of EPA's notification pursuant to Paragraph 59.b of Section XVI
(Certification of Completion), Settling O&M Defendants shall also instruct their contractors and
agents to preserve all documents, records, and information .of whatever kind, nature or

description relating to the performance of the Work.

116. At the conclusion of this document retention period, Settling Defendants shall
notify the United States at least 90 days prior to the destruction of any such records or
documents, and, upon request by the United States, Settling Defendants shall deliver any such
records or documents to EPA. The Settling Defendants may assert that certain documents,
records and other information are privileged under the attorney-client privilege or any other
privilege recognized by federal law. If the Settling Defendants assert such a privilege, they shail
provide the Plaintiffs with the following: (1) the title of the document, record, or information; (2)
the date of the document, record, or information; (3) the name and title of the author of the
document, record, or information; (4) the name and title of each addressee and recipient; (5) a
description of the subject of the document, record, or inform;tion; and (6) the privilege asserted
by Settling Defendants. However, no documents, reports or other information created or

generated pursuant to the requirements of the Consent Decree shall be withheld on the grounds

that they are privileged.

117. Each Settling Defendant hereby certifies individually that, to the beét of its
knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or
otherWise disposed of any records, documents or other information relating to its potential liability
regarding the Site since notification of potential liability by the United States or the State or the
filing of suit against it regarding the Site and that it has fully complied with any and all EPA |
requests for infgrmation pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 9604(e)

and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927.
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XXVIll. NOTICES AND SUBMISSIONS

118. Whenever, under the terms of this Consent Decree, written notice is required to

be given or a report or other document is required to be sent by one Party to another, it shall be

directed to the individuals at the addresses specified below, unless those individuals of their

successors give notice of a change to the other Parties in writing. All notices and submissions

shall be considered effective upon receipt, unless otherwise provided. Written notice as

specified herein shall constitute complete satisfaction of any written notice requirement of the

Consent Decree with respect to the United States, EPA, and the Settling Defendants,

respectively.

As to the United States:

As to EPA:;

As to the Settling RA Defendants:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

Re: DJ # 90-11-2-1109

and

Director, Superfund Division

United States Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, Illinois 60604

Jon Peterson

EPA Project Coordinator

United States Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, lilinois 60604

Mr. Ron Sandburg

Director, Environmental Affairs
Cooper Industries, Inc.

P.O. Box 4446

Houston, Texas 77210
Telephone: (713) 209-8725
Fax Number: (713) 209-8990
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As to Settling' O&M Defendants:

Mr. Jack Grey

Corning Incorporated

HP Decker Building

Corning, NY 14831

Telephone: (607) 974-9000

Fax Number: (607) 974-6080

HPME 03055B12 - This must be included
under his name when sending a fax.

and

Mr. John Seymour ‘

URS Greiner Woodward Clyde
400 Monroe Ste 400

Detroit, Ml 48226 -
Telephone: (313) 961-9797
Fax Number: (313) 961-3480

with copies to:

Mr. Eugene E. Smary

Mr. Melvin G. Moseley, Jr.

Warner, Norcross & Judd L.L.P.

900 Old Kent Building

111 Lyon Street, N.W.

Grand Rapids, Michigan 49503-2487

Mr. Mark D. Baker, P.E.

Senior Engineer

SECOR International Incorporated
2205 Jolly Road

Suite A

Okemos, MI 48864-3983

Phone: (517) 349-9499

Fax: (517) 349-6863

and

“Mr. Leroy Schmidt

Director of Public Works, City Engineer
City of Albion :
112 West Cass Street

-Albion, M| 49224

Phone: (5617) 629-5535
Fax: (517) 629-2238

with copies to:
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Mr. Charles M. Denton

Varnum, Riddering, Schmidt & Howlett, L.L.P.
Bridgewater Place

P.O. Box 352

Grand Rapids, Ml 49501-0352

Phone: (616) 336-6538

Fax: (616) 336-7000

and

Mr. Philip Moilanen

Bullen, Moilanen, Klaasen & Swan, P.C.
402 S. Brown Street

Jackson, Ml 49203-1426

Phone: (517) 788-8500

Fax: (517) 788-8507

XXIX. EFFECTIVE DATE

119. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein.

XXX. RETENTION OF JURISDICTION

120. This Court retains jurisdiction over both the subject matter of this Consent
Decree and the Settling Defendants for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling any of the Parties to apply to the
Court at any time for such further order, direction, and relief as may be necessary or appropriate
for the construction or modification of this Consent Decree, or to effectuate or enforce
compliance with its terms, or to resolve disputes in accordance with Section XXI (Dispute

Resolution) hereof.
XXXI. APPENDICES

121. The following appendices are attached to and incorporated into this Consent

Decree:

-76 -




"Appendix A" is the RA Work Plan.

"Appendix B" is the O&M Plan.

“Appendix C” is the Legal Description of the Adjacent Parceis.
"Appendix D" is the ROD.

“Appendix E” is the Remedial Design

“Appendix F” is the description and/or map of the Site
"Appendix G" is the Draft Easement.

“Appendix H” is the EPA-approved RA Construction Schedule.

XXX, COMMUNITY RELATIONS

122. Settling Defendants shall propose to EPA their participation in the community
relations plan to be developed by EPA. EPA'wiII determine the appropriate role for the Settling
Defendants under the Plan. Settling Defendants shall also cooperate with EPA in providing
information regarding the Work to the public. As requested by EPA, Settling Defendants shall
participate in the preparation of such information for dissemination to the public and in public

meetings which may be held or sponsored by EPA to explain activities at or relating to the Site.

XXX, MODIFICATION

123. Schedules specified in this Consent Decree for completion of the Work may be
modified by agreement of EPA and the Settling Defendants. All such modifications shall be

made in writing.

124. a. Except as provided in Paragraph 13 ("Modification of the RA Work Plan
or related Work Plans"), no material modifications shall be made to the RA Work Plan without
written notification to and written approval of the United Stétes, Settling RA Defendants, and the
Court. Prior to providing its approval to any modificatign, the United States will provide the
Settling O&M Defendants with notice, and will provide the State with a reasonable oppbrtunity to

review and comment on the proposed modification. Modifications to the RA Work Plan that do
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not materially alter that document may be made by written agreement between EPA and the
Settling RA Defendants, after notice to Settling O&M Defendants, and after providing the State

with a reasonable opportunity to review and comment on the proposed modification.

b. Except as provided in Paragraph 20 ("Modification of the O&M Plan or
Related Plans"), no material modifications shall be made to the O&M Plan without written

notification to and written approval of the United States and Settling O&M Defendants or by

‘Order of the Court. Prior to providing its approval to any modification, the United States will

provide the State with a reasonable opportunity to review and comment on the proposed
meodification. Modifications to the O&M Plan that do not materially alter that document may be
made by written agreement between EPA and the Settling O&M Defendants, and after providing

the State with a reasonable opportunity to review and comment on the proposed modification.

125. Nothing in this Consent Decree shall be deemed to alter the Court's power to

enforce, supervise or approve modifications to this Consent Decree.

XXXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

126. This Consent Decree shall be lodged with the Court for a period of not less than
thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of CERCLA,
42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw
or withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations which indicate that the Consent Decree is inappropriate, improper, or inadequate.

Settling Defendants consent to the entry of this Consent Decree without further notice.

127. If for any reason the Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the terms of

the agreement may not be used as evidence in any litigation between the Parties.
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XXXV. SIGNATORIES/SERVICE

128. Each undersigned representative of a Settling Defendant to this Consent Decree
and the Assistant Attorney General for the Environment and Natural Resources Division of the
Department of Justice certifies that he or she is fully authorized to enter into the terms and

conditions of this Consent Decree and to execute and legally bind such Party to this document.

1

129. Each Settling Defendant hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree unless the United
States has notified the Settling Defendants in writing that it no longer supports entry of the

Consent Decree.

130. Each Settling Defendant shall identify, on the attached signature page, the
name, addresé and telephone number of an agent who is authorized to accept service of process
by mail on behalf of that Party with respect to all matters arising under or relating to this Consent
Decree. Settling Defendants hereby agree to accept service in that manner and to waive the
formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any

applicable local rules of this Court, including, but not limited {0, service of a summons.

XXXVI. FINAL JUDGMENT

131. Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States and the Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this

Consent Decree as a final judgment under Fed. R-. Civ. P. 54.

SO ORDERED, ADJUDGED AND DECREED THIS __ DAY OF , 1999.

United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

FOR THE UNITED STATES OF AMERICA:

Date Lois J. Schiffer
Assistant Attorney General
. Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date Francis J. Biros
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20530-7611

Date W. Francesca Ferguson
Assistant United States Attorney
Western District of Michigan
U.S. Department of Justice
P.O. Box 208
Grand Rapids, Michigan 49501-25110
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), reiating to the Albion-
Sheridan Township Landfill Superfund Site.-

FOR THE UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY:

Date : William E. Muno
Director, Superfund Division, Region 5
U.S. Environmental Protection Agency
77 West Jackson Boulevard
Chicago, lllinois 60604

Date Connie Puchaiski
Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 5
77 West Jackson Boulevard
Chicago, lllinois 60604
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. . _
City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion- ‘
Sheridan Township Landfill Superfund Site. : ‘

FOR _ COMPANY, INC.

Signature:
Date Name (print):

Title:

Address:

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title:
Address:

Ph. Number:
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DRAFT - FEBRUARY 16, 1999

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff, ' _
Case No. 1:97-CV-1037
V. . o
Hon. David W. McKeague -
CITY OF ALBION, MICHIGAN, :
. Defendant/Third-Party
Plaintiff, Counter-
Defendant, Counter-
Claimant, .

Mag. Joseph G. Scoville

V.

COOPER INDUSTRIES, INC. and
CORNING, INCORPORATED,

Third-Party Defendants,
Counter-Claimants and_
Third-Party Plaintiffs,

V.

DECKER MANUFACTURING
CORPORATION,
Third-Party Defendant,
Counter-Claimant
and Cross-Claimant.

T T e wt? Tt it S wt wwm wi it it wm wm wm o’ s s vt ' it

4

CONSENT DECREE



DRAFT - FEBRUARY 16, 1999
TABLE OF CONTENTS

3 | BACKGROUND . -+ o
. JURISDICTION ...\ttt o
L PARTIESBOUND ...
IV, DEFINITIONS . . - oo oo
V. GENERAL PROVISIONS . ... oo
v PERFORMANCE OF THE RA WORK BY SETTLING RA DEFENDANTS ... ...
VIl PERFORMANCE OF THE O&M WORK BY SETTLING O&M DEFENDANTS. . . . . .
VI, REMEDY REVIEW .. ........... S [ - |
IX. QUALITY ASSURANCE, SAMPLING, and DATAANALYSIS . ................
X. ACCESS AND INSTITUTIONAL CONTROLS . . .+~ o\ .. o
XI. RA REPORTING REQUIREMENTS . . ...\ oo o .
XIl. O&M REPORTING REQUIREMENTS . ... ... ... .. S e
Xil. -~ EPAAPPROVAL OF PLANS AND OTHER SUBMISSIONS ........... S
XIV. PROJECT COORDINATORS . .. ..o\ T
XV. ASSURANCE OF ABILITY TO COMPLETE WORK ... .. .............i......
XVI: CERTIFICATION OF COMPLETION .. ..o\t
XVIL. EMERGENCY RESPONSE . .............. [ R
XVIII. REIMBURSEMENT OF RESPONSE COSTS . . ...t S
XIX. INDEMNIFICATION AND INSURANCE ................... SO =
XX. FORCEMAJEURE . ... ..o\ L
XXI. DISPUTE RESOLUTION ... oo, e
XXII. STIPULATED PENALTIES ... .. ............ o L SR ;
XXl COVENANTS NOT TO SUE BY PLAINTIFF . ..
XXIV.  COVENANTS BY SETTLING DEFENDANTS ............ o



_DRAFT - FEBRUARY 16, 1999

XXV.
XXVI.
XXVII.
XXVIII.
XXIX.
XXX,
XXXI.
XXXIL.
XXXI.
XXXIV.
XXXV.

XXXVI.

EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION ................

ACCESS TO INFORMATION . . .

RETENTION OF RECORDS . ... . ... . . i

NOTICESAND SUBMISSIONS ... ... ... .. .o i, .

EFFECTIVE DATE

RETENTION OF JURISDICTION . ......... ] .

APPENDICES . ..

COMMUNITY RELATIONS ... .. . . .. it

MODIFICATION ..

LODGING AND OPPORTUNITY FOR PUBLIC COMMENT . .................

SIGNATORIES/SERVICE . ... . i

FINAL JUDGMENT



DRAFT - FEBRUARY 16, 1999

|. BACKGROUND

A. The United States of America ("United Sfatg-zs"), on behalf of the Administrator of
the United States Environmental Protection Agency ("EPA"), filed a coniplaint in this matter
against the City of Albion, Mighigan, (the “City”) pursuant tb Sections 106(b), 107(a) and
113(9)(2) of the 'Cdmprehensive Environmental Response, Compensation, and Liability Act of

1980, as amended, ("CERCLA"), 42 U.S.C. §§ 9606(b), 9607(a) and 9613(g)(2).

B. The United States in its Complaint seeks, inter élia: (1.) reimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Albion-Sheridan
Township Landfill Superfund Site at 29975 Erie Road, in Sheridan Township, Calhoun Cbunty, -
Michigan; (the “Site”), together with accrued interest; (2) a declaratbry judgment that the City is
liable, jointly and severally, for all future res\ponse costs incurred by the Unitéd States in
connection with the Site; and (3) civil penalties for viblation of a Unilateral Administrative Order
("UAO”), Docket No. V-W-96-C-316, issued .on October 11, 1995 by EPA under Section
106(a), 42 U.S.C. § 9606(a), to four of the potentially responsible parties (“PRPs") in this

matter, including the City, to conduct response actions at the Site.

C. The City filed a Third-Party Complaint against Cooper industries, Inc. (“Cooper”)
band Corning Incorporated (“Corning”), two other PRPs identified by the EPA, but not named in
the United States’ principal Complaint. Additionally, in response to a Counterclaim filed against
the City by Third-Party Defendant Decker Manufacturing Co. (“Decker”)l, the City filed a
Counterclaim against Decker. The City filed its Third-Party Complaint against Cooper and
Corning and Counterclaim against D_ecker, alleging that they are liable pursuant to CERCLA, 42
us.C. §§h 9607(a) and 9613(f), Part 201 of the Michigan Natural Resources and Environmental

Protection Act ("NREPA”"), as amended, M.C.L. § 324.20126a, Section 20129(3) of NREPA,

-1-
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M.C.L. § 324.20129(3), comhon Iaw.and statutory contribution, and other applicablé Federal
and State law. Among other relief, the City seeks cost recovery and contribution from the -
Third-Party Defendants for any daﬁages or costs of response incurred by the City in

conjunction with the Site or as a result of the principal Complaint.

D. Cooper and Corning filed Counterclaims against the City alleging that the City is |
liable pursuaﬁt to CERCLA Section ‘fO?. 42 U.S.C. § 9607, and NREPA Section 20126, M.C.L.
- § 324.20126, for past and future response coéts incurred and to be incurred by Cooper and
Corning at the Site. Additiona'lly, Cooper and Corning seek contribution from the City pursuant
to CERCLA Section 113, 42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3),
and common law contribution.' Cooper and Corning also seek a declaratory judgment pursuant
to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq., finding the City liable to Cooper and
Corning for damages and response costs that have been or will be incurred at the Site. Cooper
and Corning also filed a Third-Party Complaint against Decker alleging that Decker is liable
pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126, MCL. §
324.20126, for past and future resplonse costs incurred and to be incurred by Cooper and
| Corhing at the Site. Additionally, Coopé’r and Corning seek contribution frpm Decker pursuant
“to CERCLA Section 113,42 U.S.C. § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3),
and common law contribution. Cooper and Corning also seek a declaratory judgment pursuant
to the Declaratory Judgmént Act, 28 U.S.C. § 2201 et seq., finding Decker liable to Cooper and

Corning for damages and response costs that have been or will be incurred at the Site.

E. Decker filed a Counterclaim and Cross-claim against Cooper/Corning and the City,
respectively, seeking contribution pursuant to Section 113(f) of CERCLA, 42 U.S.C. § 9613(f),
Section 29(3) of NREPA, M.C.L. 324.20129(3), as well as common law, toward the response

costs Decker has incurred in-‘connection with the Site. Decker also seeks a declaratory

-2-
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judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq,, finding the City,
Cooper and Corning liable to Decker for damages and response costs that have been or will be

incurred at the Site.

F. The City, Cooper, Corning and Decker (collectively, the "Settling Defendanis")
filed Answers and Affirmative Defenses denying liability. Settling Defendants do not admit any
liability to the Plaintiff or each other arising out of the transactions or occurrences alleged in the

Complaint, Counterclaims, Cross-Claims and Third-Party Complaints and deny that the release

or threatened release of hazardous substance(s) at or from the Site constitutes an imminent or -

substantial endangerment to the public health or welfare or the environment.

G. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the State of Michigan (the "State") on June 6, 1995 of negotiations
with the PRPs regarding the implement_atiovn of the remedial design and remedial action
(“RD/RA") for the Site, and EPA provided the State with an opportunity to participate in such

negotiations.

H.  Inaccordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the U.S. Department of Interior on June 6, 1995 of negotiations with the PRPs
regarding the release of hazardous substances that may have resulted in injury to the natural

resources under Federal trusteeship.

. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on

the National Prio_rities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the

Federal Register on October 4, 1989, 54 Fed. Reg. 41000, 41021.
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J. In response to a release or a substantial threat of a release of a hazardous
substance(s) at or from the Site, EPA commenced on January 30, 1992, a Remedial

Investigation and Feasibility Study ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430.

K. EPA completed an RI/FS Report in or about September 1994.

L. Pursuant to Section 1 17 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the cdrﬁpletio_n of the FS and of the proposed plan for remedial action on September 26, 1994,'
in a major local newspaper of general circulation. EPA provided an opportunity for written and
oral_cdmments from the public on the proposed plan for remeqial action. A copy .of the
transcript of the public meeting is available to the public as part of the administrative record

upon which the Regional Administrator based the selection of the response action.

M. ~ The decision by EPA on the remedial a;tioh to be implemented at the Site is |
embodied in a final Record of becision ("ROD"), executed on March 28, 1995, on which the
State had é reasonable opportunity to review and comment and on which the State has given
its concurrence. The ROD in'clu_des EPA's explanation for any significant differences between
the final plan and the proposed plan as well as a responsiveness summary to the public-
comments. Notice of the final plan was published in accordance with Section 117(b) of

CERCLA, 42 U.S.C. § 9617(f).

N. EPA issued the UAO, Docket No. V-W-96-C-316, to the City,_Cooper, Corning
and Decker on October 11, 1995. The City, Cooper, Corning and Decker filed written .
comments and objections to the UAO, and challenged the validity of the UAO. Pursuant to the
UAO, Cooper and Corning completed a Remedial Design for the selected remedial action
("RA") at the Site; that was approved by EPA, in or about August 1997. Cooper and Corning

completed an RA Work Plan, that was approved by EPA on September 4, 1997. Decker,
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through its wholly dwned subsidiary, CDC Associates, Inc. (“*CDC"), has acquired certain

properties ladjacent to the' Site in order to provide the access required to implement the RA.
!

O. Decker and EPA neg‘otiated a separate Consent Decreé, lodged with the Court on
May 27, 1998 (the “Decker Consent Decf_ée"). The City, Cooper and Corning have submitted
timely objections to the Decker Consent Decree. This Consent Decree is intended to
supersede the Decker Consent Decree. The United States agrees to move the Court to
withdraw the Decker Consent Decrée at the same time it l.odges this Consent Decree, and such
motion shall not be opposed. by the City, Cooper or Corning. Upon entry of this Consent

Decree by the Court, the Decker Consent Decree shall be null and void and of no legal effect.

P. Cooper and Corning (th_e “Settling RA Defendants”), agree to perform the RA
construction at the Site, pursuant to the EPA-approved RA Work Plan and RD, attached as
Appendices A and E, respectively, and incorporated herein by reference. Thé City and Decker
(the “Settling O&M Defendants”), agree to perform the Operation and Maintenan.ce ("O&M") of
the RA at the Site, pursuant to the EPA-approved O&M Plan, attached as App_endix B, and
incorporated herein by reference. Within fourteen (14) days after entry of this Consent Decree
by the Court, EPA agrees to withdraw the UAO, Docket No. V-W-96-C-316, issued on October
11, 1995 to the City, Cooper, Corning and Decker. Based on the information pres_enﬂy
available to EPA,I EPA believes that the Work will be properly and promptly conducted by the
Settling Defendants if conducted in accordance with the requirements of this Consent Decree

and its Appendices.

Q. Solely for the purposes of Section 113(j) of CERCLA, 42 U.S.C. § 9613(j), the
Remedial Action, including the Operation and Maintenance, selected by the ROD and the Work
to be performed by the Séttling Defendants shall constitute a response action taken or ordered

by the President. .
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R. The Parties recognize, and the Court by entering this Consent Decree finds, thét
this Consent Decree has been negotiated by the Parties in good faith and implementétion of
this Consent Decree will expedite the cleanup of.the Site and will avoid prolonged and
complicated litigation between the Parties, and that this Consent Decrée is fair, feasonable, and

in the public interest.
NOW, THEREFORE. it.is hereby Ordered, Adjudged, and Decreed:

Il. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28
'U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendants. Solely for.the purposes of this Consent
Decree and the underlying € Complaints, Settling Defendants waive all objections and defenses
that they may have to jurisdiction of the Court _6r to venue in this District. Settling Defendants
shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and

enforce this Consent Decree. -

lll. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and upon
Settling Defendants and their successors and assigns. Any change in ownership or corporate
status of a Séttling Defendant including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter such Settling Defendant's responsibilities under this

Consent Decree.

3. Settling Defendants shall provide a copy of this Consent Decree to eéch

Supervising Contractor hired by them to perform the Work (as defined below) required by this
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Consent Decrée (but not each employee of such contractorS) and to each person representing
any Settling Defendant with respect to the Site or the Work and shall condition all contracts
entered into hereunder upon performance of the Work in conformity with fhé terms of thié
Coﬁsent Decree. Settling Défendants or their contractors shall provide written notice of ihe
Consent Decreé to all subcontractors hired fo perforrh any portion of the Work required by this
Consent Decree. Settling Defendants shall nonetheless be responsible for ensurihg that their

contractors and subcontractors perform the Work contemplated herein in accordance with this

.Consent Decree. With regard to the RA Work undertaken pursuant to this Consent Decree,

each RA contractor and subcontractor shall be deemed to be in a contractual relationship with
thé Settiing RA Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C.

§ 9607(b)(3). V\ﬁth regard to the O&M Work undertaken pursuant to this Consent Decree, eaéh
O&M contractor and subcontractor shall be deemed to be in a contractual relationship with the ,.

Settling O&M Defendants within the meaning of Section 107(b)(3) 6f CERCLA, 42 U.S.C.

§ 9607(b)(3).
IV. DEFINITIONS

4. Unless otherwise exbressly prdvided herein, terms used in this Consent Decree
{ .
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are

used in this Consent Decree or in the & Appendices attached hereto and incorporated

hereunder, the following definitions shall apply:

“Adjacent Parcels” shall mean the former “Gill" and “Prater” properties located adjacent
to the Site purchased by‘ Decker, through CDC, for implementation of the RA. The Adjacent

Parcels are described in Appendix C.
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"CERCLA" shall mean the Comprehensive Environmental Response, Compensation,

and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

"Consent Decree" shall mean this Consent Decree and all & Appendices attached
hereto (listed in Section XXXI). In the event of conflict between this Consent Decree and any

Appendix to this Consent Decree, this Decree sha_ll control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working
d Day" shall mean a day other than a Saturday, Sunday, or Federal, State or City holiday. In

computing any period of time under this Consent Decree, where the last day would fall on a

Saturday, Sunday, or Federal, State or City holiday, the périod shall run until the close of -

business of the next working day.

"EPA" shall mean the United States Environmental Protection Agency and any

successor departments or agencies of the United States.

"Future Respdnse Costs" shall mean all costs, including, but not limited to, direct and

indirect costs, that the United States incurs in reviewing or developing plans, reports and other

items pursuant to this Consent Decree, verifying the Work, or otherwise implementing,
overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, and the costs incurred pursuant to Sections Vill,

(Remedy Review) commencing on the date of entry of this Decree.

- “Interest," shall mean interest at the rate specified for interest on investments of the
Hazardous Substance Superfund established under SubéhapterJA of Chapter 98 of Title 26 of
the U.S. Code, compounded on October 1 of each year, in accordance with 42 U.S.C.

§ 9607(a).
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- “Matters Addressed” in this Consent Decree shall mean all response actions taken or to
be taken, and all response costs incurred or to be incurred by the United States or any other
person with respect to the Site. The “Matters Addressed” in this Consent Decree do not include
.those response costs or those response actions as to which the United States has reserved its
rights under this Consent Decree (except for claims for failure to comply with this Decree), in
the event and to the extent that the United States asserts such rights against the Settling

Defendants coming within the scope of such reservations.

"Municipal Solid Waéte" shall mean all waste materials géneréted by households‘,
includ'ing single and multi-family residences, and hotels anq mbtels. The term also includes
waste materials generated by comm.ercial, institutional, and industrial sources, to the extent
such wastes (A) are essentially the same as waste normally generated by Households, or'(B)
are collected and disposéd of with other municipal solid waste or sewage sludge as part of
normal municipal solid waste collection services and, regardless of when generated, would be
considered conditionally exempt small quahtity generator wasté under regulations issued
pursuant to Section 3001(d)(4) of the Solid Waste Disposal Act, (42 U.S.C. § 6921(d)(4)).
Examples of Municipal Solid Waste include food and yard waste, paper, clothing, appliance:s,
consumer product packaging, disposable diapers, office supplies, cosmetics, Qlass and metal
food containers, elementary or secondary school science laboratory waste, and household

hazardous waste. The term does not include combustion ash generated by resource recovery
facilities or municipal incinerators, or waste from manufacturing or processing (including
pollution control) operations not essentially the same as waste normally generated by

‘households.
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"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous

- Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance" or "O&M" shall mean all activities sbeciﬁed in the O&M
Plan approved by EPA, pursuant to this Consent Decree, ROD, the Remedial Design, and to |

be undertaken by the City' and Decker.

"O&M Performance Standards" shall mean the measures of achievement of the O&M
Work, as set forth in the ROD, the Remedial Design, .and O&M Work Plan, but without regard

to thé contingent remedy for treatment of groundwater..

“O&M Work” shall mean all activities pursuant to the EPA-approved O&M Plan that the

City and Decker are required to perform under this Consent Decree, except those required by

Section XXVII (Retention of Records).

“Operation and Maintenance Plan” or "O&M Plan" shall mean the document referenced

in Paragraph 18 and approved by EPA, and any amendments thereto, attached as Appendix B,

and incorporated he’reih by reference.

"Owner, Operator, or Lessee of Residential Property" shall mean'a person who owns,
operates, manages, or leases Residential Property and who uses or allows the use of the

Residential Property exclusively for residential purposes.

"Paragraph” shall mean a portion of this Consent Decree identified by an arabic numeral

or an upper case letter.

"Parties” shall mean the United States and the Settling Defendants.
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"Past Response Costs" shall mean all costs, including, but not Iirhit_ed to, direct and
indirect costs, that the United States paid at or in connection with the Site through the date of
entry of this Consent Decree, plus Interest on all such costs which has accrued pursuant to 42

U.S.C. § 9607(a) through such date.

"RA Performance Standards" shall mean the measures of achievement of the RA Work,
as set forth in the ROD and the Remedial Design, RA Work Plan, and Construction Quality

Assurance Plan.
"Plaintiff’ shall mean the United States of America.

"RA Work" shall mean all activities pursuant to the EPA-approved RA Work Plan that
Cooper and Corning are required to perform under this Consent Decree, except those required.
by Section XXVII (Retenfion of Records). RA Work does not include O&M Work and the

contingent remedy for groundwater treatment.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et

seq. (also known as the “Resource Conservation and Recovery Act”).

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the
‘ - Site signed on March 28, 1995, by the Regional Administrator, EPA Region 5, or his/her

delegate, and all attachments thereto. The ROD is attached as Appendix D

"Remedial Action" or “RA” shall mean those activities, except for Operation and
Maintenance, to be undertaken by Cooper and Corning to implement the ROD, in accordance
with the final Remedial Design and Remedial Action Work Plans and other plans approved by

EPA.

11 -
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“Remedial Action Work Plan” or "RA Work Plan” shall mean the document referenced in
Paragraph 11 and approved by EPA, and any amendments thereto, attached as Appendix A,

and incorporated herein by reference..

"Remedial Design" or “RD” shall mean those activities undertaken by Cooper and
Corning to develop the final plans and specifications for the Remedial Action and approved by -

EPA. The Remedial Design is attached as Appendix E and incorporated herein by reference.

"Residential Property” shall mean single or multi-family residences, including accessory
land, buildings, or improvements incidental to such dwellings, which are exclusively for

residential use.
"Section" shall mean a portion of this Consent Decree identified by a roman numeral.

"Settling Defendants" shall mean, collectively, the Settling RA Defendants and the

Settling O&M Defendants.
“Settling O&M Defendants” shall mean the City and Decker.
“Settling RA Defendants” shall mean Cooper and Corning.

"Sewage Sludge” means solid, semisolid, or liquid residue removed during the treatment
of municipal waste water, domestic sewage, or other waste water at or by publicly owned or

federally owned treatment works.

"Site" shall mean the Albion-Sheridan Township Landfill Superfund Facility,
encompassing approximately 18 acres, located at 29975 East Erie Road in Sheridan Township,

Calhoun County, Michigan and depicted generally on the map attached as Appendix F.

-12-
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"Small Business" shall mé". fany business entity that,__'e!rhploys no more than 100

indilv_iduals and is a "small business concern" as defined under the Small Business Act (15

U.S.C. 631 et seq).
|

! ~ "Small Nonprbfit Organization" shall mean any orgénization that does not distribute any
|

part of its income or profit to its members, directors, or officers, employs no more than 100 paid

individuals at the involved chapter, office, or department, and was recognized as a nonprofit \

1

| organization under Section 501(c)(3) of the Internal Revenue Code of 1986.

"State" shall mean the St?ﬁg iof Michigan, including, butnot limited to, the Michigan
Department of Environmental Quality' ("MDEQ").
| _
| "Supervising O&M Contractor” shall mean any of the principal contractors retained by

i .
the Settling O&M Defendants to supervise and direct the implementation of the O&M Work

under this Consent Decree.

"Supervising RA Cont.ractor" shall mean any of the principal contractors retained by the

éettling RA Defendants to supervise and direct the implementation of the RA Work under this

|
Consent Decree.
|

: "United States" shall mean the United States of America.

!

II ~ "Waste Material" shall mean (1) any "hazardous substance" under Section 101(14) of

;CERCLA,_42 U.S.C. § 9601(14); (2) any poliutant or contaminant under Section 101(33), 42 |
USC § 9601(33); {(3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C.

:§ 6903(27), and (4) any "hazardous substance" under the Michigan Natural Resources and |

.Environmental Protection Act (‘NREPA"), as amended, MCL 324.20101.

“Work” shall mean, collectively, the RA Work and O&M Work.

-13-
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V. GENERAL PROVISIONS

5.- Objectives of the Parties. The objectives of the Parties in entering into this
Consent Decree are to protect public health, welfare and the environment at the Site by the ' -
design and implementation of response actions .at the Site tJy- the Settling Defendants, to ;
reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against _Settlingi;

Defendants, as well as the claims of Settling Defendants against each other, as provided in this

Consent Decree.

6. Commitments by Settling Defendants

a. The Settling RA Defendants, Cooper and Corning, shall finance and |

perform the Remedial Action in accordance with this Consent Decree, the ROD, and the EP/?t-
approved Remedial Design and RA Work Plan. and other plans, standards, speciﬁcations, ar%td
schedules set forth herein or developed by Cooper and Corning and approi/ed by EPA pursu?ant
to this Consent Decree. The Settling O&M Defendants, City and Decker, shall finance and
p_erform_the Operation and Maintenance in accordance with this Consent Decree, the ROD, tihe
O&M Plan, and all plan amendments and other plans, standaids, speciﬁcatidns, and schedules
set fortn herein or developed by the City and Decker and approVed by EPA pursuant to this

) " i
Consent Decree. The City and Decker shall also reimburse the United States for Past and .

Future Response Costs as provided in this Consent Decree. f

'b. The obligations of the Settling RA Defendants, Cooper and Corning, to
finance and perform the Remedial Action under this Consent Decree are joint and several as'to
COOper and Corning only. In the event of the insol'vency or other failure of either Cooper or .

Corning to implement the requirements of this Consent Decree, the remaining Settling RA

Defendant shall complete all such requirements. The obligations of the Settling O&M
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Defendants, City and Decker, to finance and perform the Operation and Maintenance, underi'
this Consent Decree are joint and several as to the City and Decker only. .In the event of thei
insolvency or othér failure of either the City or Decker to implement the O&M requirements o;f
\th.is Consent Decree, the remaining Settling O&M Defendant shall complete all such O&M i
. |

-requirements. The obligations of the City and Decker to pay Past and Future Response Cosits

-
under this Consent Decree are several only; and not joint. |
' |

7. Compliance With Applicable Law. All activities undertaken by Settling Defendants

|
pursuant to this Consent Decree shall be performed in accordance with the requirements of all

: applicable federal and state laws and regulations. Settling Defendants must also comply with
all applicable or relevant and appropriate requirements of all ¥ federal ah_d state environmental
laws as set forth in the ROb and the EPA-approved Remedial Design and RA Work Plan and
‘O&M Plan. The activities conducted pursuant to this Consent Decree, if approved by EPA,

shall be considered to be consist'ent with the NCP.

8. Permits

a. As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and

Section 300.400(e) of the NCP, no permit shall be required for any portion of the RA Work or

O&M Work conducted entirely on-site (i.e., within the areal extent of contamination or in veryi

close proximity to the contamination and necessary for implementation of the RA Work or O&M
_ ' S i

Work). Where any portion of the RA Work that is not on-site requires a federal or state permlit
_ - i

or approval, Settling RA Defendants shall submit timely and complete applications and take a;lll

_ _ |
other actions necessary to obtain all such RA-related permits or approvals. Where any portic'l)n
of the O&M Work that is not on-site requires a federal or state permit or approval, Settling O&M

Defendants shall submit timely and complete applications and take all other actions necessally

to obtain all such O&M-related permits or approvals.
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b. The Settling Defendants may seek relief under the provisions of Section

_ _ |
XX (Force Majeure) of this Consent Decree for any delay in the performance of the RA Work or
O&M Work resulting from a failure to obtain, or a delay in obtaining, any permit required for tll'le

RA Work or O&M Work.

c. This Consent Decree is not, and shall not be construed to be, a permit -

issued pursuant to any ¥ federal or state statute or regulation. L

9. Notice to Successors-in-Title

a. Decker and its subsidiary CDC agree not to convey any interest in the

i
Adjacent Parcels prior to Certification of Completion of RA Work by EPA pursuant to Paragraph
58.b of Section XVI (Certificétion of Completion). [

b. At least 30 .days prior to the conveyance to any entity, other tHan a parént,

subsidiary, co-member of a limited liability company, co-venturer of a joint venturer, or an |

_ _ i
unincorporated division of Decker or CDC, of any interest in the Adjacent Parcels, including, but
not _limited to, fee interests, leasehold interests, and mortgage interests, Decker shall give thé
grantee writ_ten notice of (i) this Consent Decree, (ii) any instrument by which an interest in réal
property has beeh conveyed that confers a right.of access to the Site (hereinafter referred toi as
“access easements”) pursuant to Section X (Access and Iﬁstitutional Controls), and (iii) any '
instrument by which an intere;t in real property has been conveyed that confers a right to
enforce restrictions on the use of such property (hereinafter referred to as “restrictive o

easements”) pursuant to Section X (Access and Institutional Controls). At least 15 days prior to

such conveyance, Decker shail also give written notice to EPA, the State, and the City and—tf

the proposed conveyance, including the name and address of the grantee, and the date on ;'
|
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which notice of the Consent Decree, access easements, and/or restrictive easements was

given to the grantee.

C. In the event of any such conveyance of an interest in the Adjacent Parcels,

Decker’s obligations under this Consent Decree, including, but not limited to, its obligation to

provide access and institutional controls wit_h' respect to the Adjacent Parcels, to abide by su<::h
institutional controls, pursuant to Section X (Access and Institutional Controls) of this Consenlt

Decree, as well as to permit Settling RA Defendants to refnove and use the soil as provided |n
Paragraph 9.d, shall continﬁe to be met by Decker. In no event shall the conveyance releaée

or otherwise affect the liability of Decker to comply with all provisions of this Consent Decreei

absent the prior written consent of EPA. [f the United States approves, the grantee may

perform some or all of the Work under this Consent Decree.

d. Decker and its subsidiary CDC agree to permit Settling RA Defendants to

'

I
i

remove and use, free of any charge, fee, or assessment, any reasonably-necessary soil fill- l’

material from the Adjacent Parcels reasonably necessary to carry out the RA Work. Soils may

be removed to create Soil Borrow Areas, S_tormwater Retention/Infiltration Basins, in

accordance with, and as depicted in, the Final Remedial d Design Drawings approved by EPA.

The Settling RA Defendants shall, during the construction of the RA Work, folldw Michigan

Occupational Safety and Health Administration (*“OSHA") reguiations concerning excavation$.

I
i

Prior to completion of the RA Work, the Settling RA Defendants shall grade the Soil Borrow |

Areas to form Stormwater Retention/Infiltration Basins as depicted in the Final Design

Drawings. Settling RA Defendants shall take reasonably necessary action to grade any othe?r

areas of the Adjacent Parcels affected by the soil removal to be consistent with surrounding -,

areas. Settling RA Defendants shall name Decker and CDC as additional insureds on any

| general liability insurance policies written with the implementation of the RA Work on the

-17 -
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Adjacent Parcels. Additionally, the Site Security installed by the Settling RA Defendants as pan

|
of the RA Work shall encompass the Adjacent Parcels. i

VI. PERFORMANCE OF THE RA WORK BY SETTLING RA DEFENDANTS

10.  Selection of RA Supervising Contractor. : !

a. All aspects of the RA Work to be performed by Cooper and Corning,
pursuant to Sections VI (Performance of the RA Work by Séttling RA Deféndants), Vill ‘
(Remedy Review), IX (Quality Assurance, Sampling and Data Analysis), and XVII (Emergency
Response) of this Consent Decree shall be under the direction and supen)ision of the RA
Supewiéing Contractor that has been selected by the Settling RA Defendants. Based on
information provided by Settling RA Defendants, EPA has issued an authorizaiidn to proceecji
for the RA Supervising Contractor selected. If at any time, Settling RA Defendants propose t;o
change an RA Supervis_ing Confractor, Settling RA Defendants shall give sﬁch notice to EPA
and must obtain an authorization to proceed from EPA before the new RA Supervising
Contractor performs, directs, or supervises any RA Work under this Consent Decree.

b. If EPA disapproves a proposed RA Supervising Contractor, EPA will no:tify
contractors, including the qualifications of each contractor,_ that would be acceptable to them::
within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA will
provide written notice of the names of any contractor(s) that it diéapproVeS and an authoriz'at;ion
té proceed with respect to any of the other contractors. Settling RA Defendants may select a!my
contractor from that list that is not disapproved and shall notify EPA of the name of the l

contractor selected within 21 days of EPA's authorization to proceed.
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c. If EPA fails to provide written notice of its authorization to proceed or

- disapproval as provided in this Paragraph and this failure prevents the Settling RA DefendanItS

| . ‘
from meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent

Decree, such Settling RA Defendants may seek relief under the provisions of Section XX

(Force Majeure) Hereof.
1. RA Work

a. Settling RA Defendants have submitted to EPA a Remedial Design and%a

work plan for the performance of the Remedial Action at the Site ("RA Work Plan"), that are |

1
t

attached as Appendices E and A, respectively, and are incorporated herein by reference and _ -

enforceable under this Consent Decree. EPA has also approved an RA Construction |

|
Schedule, attached as Appendix H, that is incorporated herein by reference and enforceable’

under this Cohsent Decree.

b. . The Remedial Action Work Plan provides for construction and implementation of

|
. _ !
accordance with this Consent Decree, the ROD, and the design plans and specifications |
’ |
i
|

developed in accordance with the Remedial Design as approved by EPA. Settliﬁg RA

. Defendants have also submitted to EPA a Health and Safety Plan for field activities required by

the Remedial Action Work Plan which conforms to the applicable Occupational Safety and

Health Administration and EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.

c.  Settling RA Defendants shall implement the RA Work consistent with the Remedial

Design and RA Work Pian, attached' as Appendices A E and E A, respectively, in accordance:
|
with the RA Construction Schedule attached as Appendix H. Cooper and Corning shall sub:mit

to EPA and the State all plans, submittals, or other deliverables required under the a'pprovedf
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RA Work Plan in accordance with the approved schedule for review and approval pursuant to
Section X!l (EPA Approval of Plans and Other Submissions). The Settling RA Defendants

shall also make such plans, submittals, or other deliverables available to Settling O&M

_Defendants upon their reque'st‘

12. In performing the RA Work, Settling RA Defendants shall meet the RA
Performance Standards and shall continue to implement the RA Work until Settling RA
Defendants receive a Certification of Completion of RA from EPA. -EPA shall notify Settling

O&M Defendants and Settling RA Defendants at least 10 days in advance .of EPA’s proposed

_issuance of the Certification of Completion of RA.

13 Modification of the RA Work Plan or Related Work Plans.

a. If EPA determines that modiﬁcation to the work specified in the RA Work

Plan, and/or in work plans developed pursuant to the RA Work Plan, is necessary to achieve

the RA Performance Standards and to carry out and maintain the effectiveness of the Remedial

Action set forth in the ROD, EPA may require that such modification be incorporated in the RA
Work Plan and/or suéh work plans. Provided, however, that é modification may only be
required pursuant to this Péragraph to thé extent that it is consistent with the scope of the RA _
selected in the ROD. EPA shall provide Settling O&M Defendants with reasonable notice of

any modification to the work specified in the RA Work Plan.

b. If Cooper and Corning object to any modification of the RA Work Plan or
relatéd work plans determined by EPA .to be necessary pursuant to this Paragraph, they may
seek'dispute resolution pﬁrsuant to Section XXI (Dispute Resolution), Paragraph 77 (record
review). The RA Work Plan and/or related work plans shall be modified in accordance with final

resolution of the dispute.
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C. Cooper and Corning shall implement any work required by any
modifications incorporated in the RA Work Plan and/or in work plans developed pursuant to the

RA Work Plan in accordance with this Paragraph and not inconsistent with the NCP..

14.  For the purposes of Paragraphs 13, and 58 ohly, the "scope of the RA selected in
the ROD"l is: (@) removal and off-Site treatmeht and disposal of drums containing hazardous
wastes; (b) construction of a solid waste landfill cap consisting of a flexible membrane liner; (c)
installation of a passive landfill gas collection system; (d) installation of groundwater monitoring
wells; (e) institutional controls, including a security fence, to limit land and groundWater use on-
Sit.e and on fhe Adjacent Parcels; (f) institutional cohtrols off-Site to limit gi'oundwater use from
the arsenic plume described in the ROD;. and (g) construction of Stormwater |
Retention/Infiltration Basins as depicted in the Final Design Drawings. The contingent remedy
for treatment of groundwater by in situ oxidation provided in the ROD in the event groundwater
contaminant levels are not timely and/or sufficiently lowered is not included in the “scope of the

RA selected in the ROD."

15. Cooper and Corning acknowledge and agree that nothing in this Consent
Decree and the Remedial Action Work Plan constitutes a warranty or representation of any kind
by Plaintiff that compliance with the work requirements set forth in the RA Work Plan will

achiéve the RA Performance Standards.

16. . Cooper and Corning shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management facility, provide written notification to the
appropriate state environmental official in the receiving facility's state and to the EPA Project
Coordinator of chh shipment of Waste Material. However, this notification requirement shall
not apply to ahy off-Site shipments when the total volume of all such shipments will not exceed

10 cubic yards.
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a. Cooper and Corning shall include in the written notification the following
information, where available: (1) the name and location of the facility to which the Waste
Material are to be shipped; (2) the type and quantity of_the Waste Material to be shipped; 3)
the expected schedule for the shipment of the Waste Material; and (4) the. method of
transportation.. Cooper and Corning shall notify the state in which the planned reéeiving facility

is located of major changes in the shipment plan, such as a decision to‘ ship the Waste Material |

to another facility within the same state, or to a facility in another state.

b. Cooper and Corning shall provide the information requifed by

1
Paragraph 16.a as soon as practicable, and before the Waste Material is actually shipped. !
VIl.- PERFORMANCE OF THE O&M WORK BY SETTLING O&M DEFENDANTS

17. Selection of O&M Supervising Contractor.

a. All aspects of the O&M Work to be performed by the City and Décker—, _
pursuant to Sections VIl (Performance of the O&M Work by Settling O&M Defendants), VIII -
(Remedy Review), IX (Quality Assurance, Sampling and Data Analysis), and XVII (Emergency
Response} of this Consent Decree shall be under the direction and.supervision of the O&M
SUpervising Contractor that has been selected by the Sett_ling O&M Defendants and approved
by EPA.. Within 30 days after lodging of this Consent Decree, Settling O&M Defendants shall
notify EPA in writing of the name, title and qualifications of any contractor broposed to be their
O&M Supervising Contractor. EPA will issue a notice of disapproval or an authorizatioq to
proceed. If at any time, Settiing O&M Défendants propose to change an O&M Supervising
Contractor, Settling O&M Defendants shall give such notice to EPA and must. obtain an
authorization to .proceéd fro'm EPA before the new O&M Supervising Contraétor performs,

directs, or supervises any O&M Work under this Consent Decree.
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| b. if EPA disapproves a proposed O&M Supervising Contractor, EPA will
notify the Settling O&M Defendents in writing. Settling O&M Defendants shall submit to EPA a
list of contractors, including the qualifications of each cohtractor, that would be acceptable to
them within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA
will provide written notice of the names of eny contractor(s) that it disapproves and an
authorization to proceed with respect to any of the other contractors. Settling O&M Defendants
may select any contractor from thatlist that is not disapproved and shall notify EPA of the name

. of the contractor selected within 21 days of EPA's authorization to proceed.

c. I‘f EPA fails to provide written notice of its authorization to proceed or

. disapproval as provided in this Paragraph and this failure prevent's the Settling O&M
Defendants from meeting one or more deadlines in a plan approved by the EPA pursuant to this
Consent Decree, such Settling O&M Defehdants may seek relief under the provisions ef

Section XX (Force Majeure) hereof.

18. Operation and Maintenance

a. Settling O&M Defendants have submitted to EPA, and EPA has approved,
a plen and schedule fer the performance of the Operation and Maintenance at the Site ("O&M
Plan"), that is attached as Appendix B and is incorporated herein by reference and enforceable
under this Consent D.e'c‘ree. The O&M Plan provides for implementation of the Operation and
Ma.intenance consistent with the ROD and achievement of the O&M Performance Standards.
By June 1, 1999, Settling O&M Defendants shall submit an addendum fo the approved-
Remedial Action Health and Safety Plan for the Site to EPA for approval. The addendum to the
approved Remedial Action Health and Safety Plan for the Site shall outline specific
requirements for O&M activities and shall conform to the applicable bccupational Safety and

Health Administration and EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.
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b. Seftling O&M Defendants shall implement the activities required under {he
O&M Plan. Settlihg O&M Defen'dants shall submit to EPA and MDEQ all plans, submittals, or
other deliverables required under the approved O&M Plan in accordance with the approved
schedule for review and EPA approyal pursuant to Section XIII (EPA Approval of Plans and .
Other Submissions). Settling O&M Defendants shall also make such plans, submittals or other
deliverables available to Settling RA Defendanté upon their request. The City and Decker shall
‘commence physical O&M activities at the Site pursuant io the approved scHeduIe in the O&M

Plan.

19. The City and Decker shall continue to implement the O&M for so long as_is
required under this Consent Decree, including Paragraph 59 (Completion of the O&M Work),

and the O&M Plan.

20. Modification of the O&M Plan or Related Plans.

a. If EPA determines that modification to the work specified in the O&M Plan

is necessary to achieve the O&M Performance Standards and to operéte and maintain the

| effectiveness of the RA set forth in the ROD based, in whole or in part, on sampling data

1 subsequent to lodging of the Consent Decree, EPA may réquiré that sucﬁ modification be
incorporafed in the O&M Plan. Provided, however, that a modification méy only be required

pursuant to this Paragraph to the extent that it is consistent with the scope of the O&M

selected in the ROD.

b. If the City and Decker object to any modification determined by EPA to be
hecessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section
XXI (Dispute Resolution), Paragraph 77 (record review). The O&M Plan shall be modified in

§ accordance with final resolution of the dispute.
|
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C. The City and Decker shall implement any work required by any
modifications incorporated in the O&M Plan in a_ccordance with this Paragraph and not

inconsistent with the NCP.

' d. Nothing in this Paragraph shall be construed to limit EPA's authority to

require performan'ce of further response actions as otherwise provided in this Consent Decree.

21. For the purposes of Paragraphs 20 and 59 only, the "scope of the O&M selected
in the ROD" is: (a) operation and maintenance of the RA at the Site.; (b) long term monitoring to
determine if the RA is effectively lowering hazardous substances in the groundwater,; (c) placing
and maintaining institutional controls on thé Adjacent Parc.els pursuant to Section X (Access |
and Institutiona.l Controls); and (d) maintenance of Site Security. A contingent remedy of in situ

oxidation provided in the ROD in the event groundwater contaminant levels are not timely

and/or sufficiently lowered is not included in the “scope of the O&M selected invthe ROD.”

22.  The City and Decker acknowledge and agree that nothing in this Consent Decree
aﬁd the O&M Plan constitutes a warranty or representafion of any kind by Plaintiff that
compliance with the work requirements set forth in the O&M Plan will achieve the O&M

Performance Standards.

23. 'i'he City and Decker shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management faéility, provide written notification to the
appropriate state environmental official in the receiving facility’s state and to the EPA project
coordinator of. such shipment of Waste Material. However, the notification requirement shall not
apply to any oﬁ-Site shipments when the total volume of all such shipments will not exceed 10

cubic yards.
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a. .The Cit_y and Decker shall include in the written nbtiﬂcation the following
information, where available: (1) the name and location of the facility to which the Waste
Material is to be shipped; (2) the type and quantity of the Waste Material fo be shipped; (3) the
expected schedule for the s'hipment of the Waste Material; (4) the method of transportation.
The City and Decker shall notify the state in which the planned receiving facility is located of
major chénges in the shipment plan, such as a decision to ship the Waste Material to another

facility within the same state, or to a facility in another state.

b. The identity of the receiving facility and state shall be determined by the
City and Decker following the award of the contract for the O&M. The City and Decker shall
provide the information required by Paragraph 23.a as soon as practicable after the award of

the contract and before the Waste Material is actually shipped.

VIIl. REMEDY REVIEW

v 24, Periodic Review. As set forth in the O&M Plan, Settling O&M Defendants shall

conduct any studies and investigations as requested by EPA, in order to permit EPA to conduct
feviews of whefher fhe Remedial Action is protective of human health and the environment at
least every five years as required by Secfion 121(c) of CERCLA and any applicable regulations,
until Certification of Cémpletion of O&M Work by EPA pursuant to Paragraph Sé.b of Section

XVI (Certification of Completion).

25. EPA Selec_:tion of Further Response Actions. If EPA determines, at any time,
‘that the Remedial Action is not protective of human health and the environment, EPA may
select further response actions for the Site in accordance with the requirements of CERCLA

and the NCP.
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26.  Opportunity To Comment. Settling Defendants and, if required by Sections
113(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on any
further response actions proposed by EPA as a result of the review conducted pursuant to |
Section 121(c) ef CERCLA and to submit written comments for the record during the comment

- period.

IX. QUALITY ASSURANCE, SAMPLING, aﬁd DATA ANALYSIS

27. Settling Defendants shall use quality assurance, quality control, and chain of
custody procedures for all compliance and monitoring samples in accordance with "EPA .
Requirements for Quality Assurahce F’roject Plans for Environmental Data Operation,” (EPA ' -
QA/R5; "Preparing Perfect Project Plans,” (EPA /600/9-88/087), and subsequent amendments
to such guidelines upon notification by EPA to Settling Defendants of sueh amendment.

Amended guidelines shall apply only to procedures conducted after'such notification. Settling
RA Defendants haVe submitted, and EPA has approved, a Quality Assurance Project Plan
("QAPP") that is consistent with the RA Work Plan,_ the NCP, and applicable EPA guidance
documents. Settling O&M Defendants shall .use_ this EPA-approved QAPP for aill O&M activities
conducted at the Site. If relevant to the proceeding, the Parties agree that validated sampling
data generated in accordance with the QAPP(s) and reviewed and approved by EPA shall be
admissible as evidence, without objection, in any preceeding under this Consent Decree.
Settling Defenda.nts'shall ensure that EPA personnel and its author_ized representatives are
allewed access at reasonable times to all laboratories utilized by Settling Defendants in
implemehting this Consent Decree. In addition, Settling Defendante shall ensure that such
laboratories shall analyze all samples submitted by EPA pursuant to the QAPP for quality
assurance monitoring. Settling Defendante shall ensure that the laboratories they utilize for the

analysis of samples taken pursuant to this' Decree perform all analyses according to accepted
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EPA methods. Accepted EPA methods consist of those methods which are documented in the
"Contract Lab Program Statement of Work for Inorganic A'nalysis" and the "Contract Lab
Program Statement of Work for Organic Analysis," dated February 1988, and any amendments
made thereto during the course of the implementation of this Consent Decree. Settlind
Defendants shall ensure that all laboratories they use for analysis of samples taken pursuant to .
this Consent Decree partidpate in an EPA or EPA-equi\)aIent QA/QC program. S'ettling
Defendants shall ensure that all field methodologies utilized in collecting samples for
subsequent analysis pursuant to this Consent Decree will be conducted in accordance with the

procedures set forth in the QAPP approved by EPA.

28. Upon request, the'SettIing Defendanté shall allow split or duplicate samples to -
| be takeﬁ by EPA or their authorized representatives. Settling Defendants shall notify EPA not
less than 28 days in advance of any sample collection activity unlesé shorter notice is agreed to
by EPA. In addition, EPA shall have the right to take any additional samples that EPA deerﬁs
necessary. Upon request, E_PA shall allow the Settling Defendants to take splii or duplicate '
sémples of any samples it takes as part of the Plaintiff's oversight of .the Settling Défendants"
: imblementation of the Work. ’ |
29. Séttling Defendants shall submit to EPA four (4) cdpies of the results of all
sampling and/or tests or other data obtained or generated by or on behalf of Settling.

Defendants with respect to the Site and/or the implementation of this Consent Decree unless

EPA agrees otherwise.

30. Notwithstanding any provision of this Consent Decree, the United States hereby
retains all of its information gathering and inspection authorities and rights, including
enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes

or regulations.
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X. ACCESS AND INSTITUTIONAL CONTROLS

31. If the Site, or any other property where access and/or land/water use
restrictions are needed to implement this Consent Decree, is owned or controlled by any of the

Settling Defendants, such Settling Defendants shall:

a. Commencing on the date of lodging of this Consent Decree, provide the
United States and its repreSentatives, including EPA and its contractors, upon presentation of
credentials, with access at all reasonable times to the Site, or any other property owned or
controlled by Settling Defendants to which access is required, for the purrpose of conducting

any activity related to this Consent Decree including, but not limited to, the following activities:

) Monitoring the Work; _
(2) Verifying any data or information submitted to the United States ;

(3) Conducting investigations relating to contamination at or near the
Site; : .

(4) Obtaining samples;

(5) Assessing the need for, planning, or implementing additional
response actions at or near the Site;

(6) Implementing the Work pursuant to the condltlons set forth in
Paragraph 101 of this Consent Decree; :

(7) Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or their agents, consistent with
Section XXVI (Access to Information):

- (8) Assessing Settling Defendants' compliance with this Consent
Decree; and

(9) Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or
pursuant to this Consent Decree.

b. Commencing on the date of lodging of this Consent Decree, refrain from

using the Site, or such other property, in any manner that would interfere with or adversely

affect the integrity or protectiveness of the remedlal measures to be implemented pursuant to
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this Consent Decree, and shall: (i) allow control 'of access to the Site and Adjacent Parcels f_)y
means of a fence to be installed by Settling RA Defendants as part of the RA Work; (ii) allow
implementation of a maintenance program for the landfill cap including protection of vegetative

layer and periodic inspection; (iii) allow restrictions on future development of the Site; (iv) allow

- restrictions on construction of water wells; and (v) provide advisories to all subsequent property

owners.

C. | Within 30 days of entry of this Consent Decree, e).(ecute and record in. the
Recorder's Office of Calhoun County, State of Michigan, an easement, running with the land, |
that (i) grants a right of access for the purpose of conducting any activity related to this Consent
Decree including, but not limited to, those activities listed in Pa.ragraph 31.a of this Consent
Decree, and (i.i) gfants the right to enforce the land/water use restrictions listed in Paragraph

31.b of this Consent Decree, and-asprovided-in in substantially the form attached hereto as

| Appendix G of this Consent Decree, to implement, ensure non-interference with, or ensure the.

protectiveness of the remedial measures to be performed pursuant to this Consent Decree.
Such Settling Defendants shall grant the access rights and the rights to enforce the land/water

use restrictions to the following persons, (Ii') the United States, on behalf of EPA, and its

-representatives, (i) the State and its representatives. ‘Within 30 days of recording the

easement, such Settling Defendants shall provide EPA with a certified copy of the original

recorded easement showing the clerk's recording stamps.

d. Upon lodging of this Consent Decree, Deckef and CDC shall brovide
Settling RA Defendants, and their contractors, with access at all reasonable times, upon.
reasonable prior notice, to the Adjacent Parcels, for the .purpose of conducting any activity
related to Settling RA Defendants obligations under this Consent Decree, including removal and

use of soil as provided in Paragraph 9.e d of this Consent Decree, until Certification of
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Completion of RA Work by EPA pursuant to Paragraph 58.b of Section XVI (Certification of

Completion).

32. a  For those areas of the Site, or-any other property where access and/or
land/water use restriéfions are needed to implement this Consent Decree, and owned or
controlled by persons other than any of the Settling Defendants, Settling RA Defendants shall

use best efforts to secure from such persons:

1. An agreement, by February 15, 1999, to providé access thereto for all
Settling Defendants, as well as for the United States on behalf of EPA, and the State on behalf |
of MDEQ, as well as their representatives (including contractors), for the purbose of conducting
any ahd all activities necessary for construction of a landfill cap on those properties _where

access is necessary for the construction of such cap;

2. An agreement, by June 1, 1999, to provide access thereto for all Settling
Defendants, as well as for the United Statés on behalf of EPA, and the State on behalf of
MDEQ, as well as their répresentatives (including contractors), for the purpose of 6onducting
any and all activities necessary for maintaining, inspecting or sampling any groundwater
monitoring .weII and gas monitoring probe on those properties where access is nécessary for
thg maintenance, inspection or sampling of any groundwater monitoring wéll and gas

monitoring probe; and

3. Within ninety (80) days of entry of this Consent Decfee, the execution and
recordation lin the Recorder's Office of Calhoun County, State of Michigan, of an easement,
running with the land, that (i) grants a right of access for the purpose of conducting any activity
related to this Consent Decree including, but not limited to, those activities listed in Paragraph

31.a of this Consent Decree, and (ii) grants the right to enforce the Iand/wafer use restrictions
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listed in Paragraph 31.b of this Consent Decree, and as provided in Appendix G, or to ensure
the protectivenes;s of the remedial measures to be performed pursuant to this Consent Decree.
The access rights and/or rights to enforce land/water use restrictions shall be granted to: (i) the
United States, on behalf of EPA, and its representatives, (ii) the State and it; representatives, |
and (iii) the Settling Defendants and their re'presentatives. Within 30 days of the recording of
the easement, Settling Defendants shall provide EPA with a certified copy of the original

recorded easement showing the clerk's recording sfamps.

b. Forthose areas of the Site, or any other property where access is needed for the
samprl'ing of residential wells, and owned or controlled by persons other than any Settling
Defendants, Settling O&M Defendants shall use best efforts to secure from such persons

permission to aIIow the sampling of such residential wells, consistent with the O&M Plan.

33. For purposes of Paragraph 32 of this Cohsent Decree, "best efforts" includes the
payment of reasonablé sums of money in'cohsideration of access, access easements,
land/water use restrictions, and/or festrictive easéments. If any access or land/water use
restriction agreements or permission required by Paragraphs 31.a, 31 c 32.a or 32.b of this
Consent Decree are not obtained upen-edging-of by the dates specified in this Consent
Decree, Settling RA Defendants and Settling O&M Defendants, as the case may be, shall
promptly notify the United States in writing, and shall include in that hotification a summary of
the steps that Settling Defendants have taken to attempt to comply with Paragraphs 31 or 32 of
this Consent Decree. The United States may, as it deems appropriate, assist Settling
Defendants in obtaining access or land/water use restrictions, either in the form of éontractual
agreements or in the form of easements running with the land. Settling Defendants shall
reimburse the United States within 30 days of receipt of a demand for payment by EPA, for all

costs incurred, direct or indirect, by the United States in obtaining such access and/or
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land/water use restrictions including, but not limited to, the cost of attorney time and the amount

of monetary consideration paid or just compensation.

34. If EPA determines that land/water use restrictions in the form of state or local
laws, regulations, ordinances or other governmental controls are needed to implemént'the
remedy selected in the ROD, ensure the integrity and protectiveness thereof.' or ensure non-
interference therewith, Settling Defendants shall cooperate with EPA's efforts to secure such

governmental controls. : h -

35. Notwithstanding any provision of this Consent Decree, the United States retains
all of its access authorities and rights, as well as all. of its rights to require land/water use -
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any

other applicable statute or regulations.

Xl. RA REPORTING REQUIREMENTS

36. In addition to any oth.er requirement of this Consent Decree, Settling RA
Defendants shallzsubmit to EPA and the State two (2) copies of written monthly RA progreés
reports that: (a) describe the actions which have been taken toward achieving compliance with
this Consent Decree during the previous month; (b) include a summary of all results of
sam’biing and tests and all other data received or geherated by Settling RA Defendants or their
contractors or agents in the previous month; (c) identify all RA Work_ Plans, plans and other

_deliverables required by this Consent Decree completed and submitted during th:e previous
month; (d) describe all actions, including, but n<;t limited to, data coIIectibn énd implementation
of RA Work Plans, which are scheduled for the next six weeks and proyide other information
.reléting to the p_rogr'ess of cbnstructjon, including, but not limited to, critical path diagrams,

Gantt charts and Pert charts; (e) include information reg'arding percentage of completion,

-33-




DRAFT - FEBRUARY 16, 1999

unresolved delays encountered or anticipated that may affect thé future schedule for
implerhentatioh of the Work, and a description of efforts made to mitigate those delays or
anticipated delays; (f) include ahy modifications to the work plans or other schedules that
Settling RA Defendants have proposed to EPA or that have been approved by EPA;.and (@)
describe all activities undertaken in support of the Community Relations Pléri during the
previous month and those to be undertaken in the next six weeks. Settling RA Defendants shall
submit these progress reports to EPA, the Settling O&M befendants, and the State by the tenth
day of every month following the lodging of this Consent Decree untii EPA notifies the Settling

| RA Defendants pursuant to Paragraph 58.b of Section XVI (Certification of Completion). If
requested by EPA, Settling RA Defendants shall also provide briefings for EPA to discuss the

progress of the Work.

37. The Settling RA Defendants shall notify EPA of any change in the schedule
described in the monthly progress report for the performance of any activity, including, but not
limited to, data collection and implementation of RA Work Plans, no later than seven days prior

to the performance of the activity.

38. Upon the occurrence of any event during performance of the RA Work that
Settling RA Defendants are req\uired to report pursuant to Section 103 of CERCLA or Section
304 of .the Emergency Planning and Community Right-to-know Act (EPCRA), Settling RA
Defendants shall within 24 hours of _the onset of such event orally notify the EPA Project
Coordinator or the Alternate EPA 'Project Coordinator (in the event of the unavailability of the
EPA Project Coofdinator), or, in the evéﬁt that neither the EPA Project Coordinator or Alternate
EPA Project Coordinator is available, the Emergéncy Response Section, Region 5, United
States Environmental Protection Agency. These reporting requirements are in addition to the

reporting required by CERCLA Section 103 or EPCRA Section 304.
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39.  Within 20 days of the onset of such an event, Settling RA Defendants shall
furnish to Plaintiff a written report, signed by the appropriate Settling RA Defendants' RA
Project Coordinator, sétting forth the events which occurred and the measures taken,'and to be
P taken, in respdnsé thereto. Within 30 days of the conclusion of such an event, Settling RA

Defendants shall submit a report setting forth all actions taken in response thereto.

40. - Settling RA Defendants shall submit two (2) copies of all plans, reports, aﬁd data
required by the RA Work Plan, or ahy other approved plah amendments to EPA in accordance -
with the schedules set forth .in such plans. Settling RA Defendants shall simultaneously submit
two (2) copies of all such plans, reports and data to thé Staté. AII .reports and other documents

‘ - submitfed by Settling RA Defendants to EPA (other than the monthly progress reports referred
| to above) which purport to document Settling RA Defendants' compliance with the tefms of this

Consent Decree shall be signed by an authorized representative of the Settling RA Defendants.

Xil. O&M REPORTING REQUIREMENTS

41. In addition to any other requirement of this Consent Decree, until Certification of
Comblet_ion of C&M Work by EPA pursuant to Paragraph 59.b of Section XV (Certification of
Cor'hpletion), Settling O&M Defendants shall submit to EPA and the State, and upon their
request, Settling RA Defendants, two (2) copies of written O&M progress reports consistent
with the requirementé of the approved O&M Plan. If requested by EPA, Settling O&M

Defendants shall also provide .brieﬂngs for EPA to discuss the progress of the Work.

42. The Settlihg O&M Defendants shall notify EPA of any change in the schedule
described in the progress reports for the performance of any activity, including, but not limited
to, data collection and implementation of O&M Plans, no later than seven days prior to the

performance of the activity.
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43. Upon the occurrence of any event during performance of the O&M Work thaf

. Settling O&M Defendants are required to report pursuant to Section 103 of CERCLA or Section
304 of the Emergency Planning and Community Right-to-know Act (EPCRA), Settling O&M
Defendants shall, within 24 hours of the onset of such event, orally notify the EPA Project
Coordinator or the Alternate EPA Project Coqrdinétor (in the event of the unavailability of the
EPA Project Coordinator), or, in the event that heither the EPA Project Coordinator or Alternate
' .EPA Project Coordinator is available, the Emergency Response Section, Region 5, United
States Environmental Protection Agency. These reporting requirements are in addition to the

reporting required by CERCLA Section 103 or EPCRA Section 304.

44, Within 26 14 days of the onset of such an event, Settling O&M Defendants s.hall
furnish to Plaintiff a written report, signed by the appropriate Settling O&M Defendants' O&M
Project Coordinator, setting forth the events which occurred and the measures taken, and to be
taken, in response thereto. Within 30 days of the conclusion of such an event, Settling O&M

Defendants shall submit a report setting forth all actions taken in response thereto.

45, Settling O&M befendants shall .submit two (2) copies of ali plans, reports, and
data required by the O&M Plan, or any other approved plan amendments to EPA in accérdance
| with the schedules set forth in such plans. Settling O&M Defendants shall simulta-neously'
submit two (2) copies of all such plans, reports and data to the MDEQ. All reports and otr;er
documents submitted by Settling O&M Defendénts td EPA (other than the progress reports
referred to above) which purport to docdment Se{tling O&M Defendants’ compliance with the

terms of this Consent Decree shall be signed by an authorized representative of the Settling

O&M Defendants.

Xill. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS .
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46..  After review of any plan, report or other item .which is required to be submitted
for approval pursuant to this Consent Decreé, EPA shall: (a) approve, in wh.ole or in part, the
submission; (b) appréve the submission upon specified conditions; (c) modify the submission to
curé the deficiencies; (d) disapprové, in whole or in part, the submission, directing that the
Settling Defendahts modify the submission; 6r (e) any combination of the above. However,
EPA shall not modify a submission without first providing Settling Defendants at least one
notice of deficiency and an opportUnity tp cure within fourteen (14) days, except where to do so
would cause serious disruption to the Work or where previous submission(s) have been
disapproved due to material defects and the deficiencies in the submission under consideration

indicate a bad faith lack of effort to submit an acceptable deliverable. !

a7. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 46(a), (b), or (c), Settling Defendants shall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA subject only to their
right to invoke tlhe Dispute Resolution procedures set forth in Section XXI! (Dispute Resolution)
with respect to the modifications or conditions made by EPA. In the event that EPA modifies
the submission to cure the deficiencies pursuant to Paragraph 46(c) and the submission has a
material deféct,. EPA retains its right to seek stipulated penalties, as provided in Section XXII |

(Stipulated Penalties).

48. a. Upon receipt of a notice of disapproval pursuant to Paragraph 46(d),
Settling Defendants shall, within fourteen (14) days or such longer time as specified by EPA in
such notice, correct the deficiencies and resubmit the plan, report, or other.item for approval.
Any stipulated penalties appl.icable to the submission, as provided in Section XXIi (Stipulated

Penalties), shall accrue during the 14-day period or otherwise specified period but shalllnot be
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payable unless the resubmission is disapproved or modified due to a material defect as

provided in Paragraphs 49 and 50.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 46(d), Settling Defendants shall proceed, at the direction of EPA, to take e;ny action
required by any non-deficient portion of the submission. lmplerﬁentatibn of any non-deficient
portion of a submission shall not relieve Settling Defendants of any liability for stipulated

penalties under Section XXII (Stipulated Penalties).

49. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require the Settling Defendants to correct the
deficiencies, in accordance with thé preceding Paragraphs. EPA also retains the right to.
m'odify or deve'lo'p the plan, report or other item. Settling Defendants shall implement any such
plan, report, or item as modified or developed by EPA, subject only to their right to invoke the

procedures set forth in Section XXI (Dispute Resolution).

50. If upon resubmission, a plan, report, or item is disapproved or modified by EPA.
due to a material deféct, Settling Defendants shall be deemed to have failed to submit such
plan, report, or item timely and adequately unless the Settling Defendants invoke the dispute
resolution procedures set forth in Section XXI (Dispute Resolution) and EPA's action is
overturned pursuant to that Section. The' provisions of Section XXI (Dispute Resolution) and
Section XXII (Stipulated Penalties) shall govern the implementation of the Work and accrual
and payment of ény stipulated penalties during Dispute Resolution. If EPA's disapproval or
modification is upheld, stipulated penalties shall accrue for such violation from the date on
which the initial sﬁbmission was originally required, as provided in Section XXII (Stipulated

Penalties).
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51. All plané_, reports, and other itéms required to be submitted to EPA under this .
Consent Decree shall, upon approval or modification by EPA, be enforceable under this
Consent Decree. Inthe event EPA approves or modifies a portion of a pI_an, report, or other
itém required to be submitted to EPA under this Consent Decree, the approved or modified

portion shall be enforceable under this Consent Decree. -

XIV. PROJECT COORDINATORS

52. Within 20 days of lodging this Consent Decree, .Settling RA Defendants, Settling
O&M Defendants and EPA shall notify each other, in writing, of the name, address and
telephone number of their respective designated Project Coordinators and AIterlnate Project
Coordinators. If a Project Coordinator or Alternate Project Coordinator initially designated is
changed, the identity of the successof shall be given to the other Parties at least 5 w Working
d Days before the changes occur, unless impracticable, but in no event later than the actual day
the change is made. The Settling Defendants’ Project Coordinators shall be subject to
disapproval by EPA and shall have the technical expertise sufficient to adequately oversee all
aspects of the Work. No Settling Defendants' Project Coordinator shall be an attorney for any
of the Settling Defendants in this matter. He or she may assign other representatives, including
other contractors, to serve as a Site representative for oversight of performance df daily

operations during remedial activities.

53. Plaintiff may designate other representatives, including, but not limited to, EPA
employees, and federal contractors and consultants, to observe and monitor the progress of
any activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and
Alternate Project Coordinator shall have the authority IanuIIy vested in a Remedial Project
Manager (RPM) and an On-Scene Coordinator (OSC) by the National Contingency Plan, 40

C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate Project Coordinator shall

-39-



DRAFT - FEBRUARY 16, 1999 -

have authority, consistent with the National Contingency Plan, to halt any Work required by this
Consent Decree and to take any necessary response action when s/he determines that
conditions at the Sit.e constitute an emergency situation or may present an immediate threat to
public health or welfare or the environment due to release or thfeatened release of Waste

Material.

XV. ASSURANCE OF ABILITY TO COMPLETE WORK

54, a.  Not less than 30 days before commencement of the RA Work and the
O&M Work, as the case méy be, Settling RA Defendants shall establish and maintain financial
security in the amount of $2.6 mjllion, and Settling b&M Defendanté, Decker, shall estéblish
and maintain financial security in the amount of $ 0.589 million, respectively, in one or more of

the following forms:
1. surety bond guaranteeing performance of the Work;

2. One or more irrevocable letters of credit equaling the total estimated cost
of the Work;

3. A trust fund;

4 A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial busmess
relationship with at least one of the appropriate Settling Defendants;

5. Ademonstration that one or more of the appropriate Settling Defendants
satisfy the requirements of 40 C.F.R. Part 264.143(f); or

6. Any other method(s) approved by EPA in its discretion that may be,
appropriate for this action. Any conditions imposed by EPA in writing with regard to such
method(s) shall be considered to be incorporated in this Consent Decree.

b. If EPA determines at any time that the financial assurances provided

pursuant to this Section are inadequate, EPA may require Settling RA Defendants, or Settling

O&M Defendants as the case may be, within sixty (60) days of receipt of notice of EPA’s
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determination, to establish and maintain financial security in the amount of _the cost of the

remaining Work, as determined by EPA, in one or more of the following forms:

1. surety bond guaranteeing performance of the Work;

2. One or more irrevocable letters of credit equaling the total estimated cost
of the Work;

3. A trust fund;

4. A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship with at least one of the ‘appropriate Settling Defendants; or

5. A demonstration that one or more of the appropriate Settling Defendants
satisfy the requirements of 40 C.F.R. Part 264.143(f). -

55. If the Settling Defendants seek to demonstrate the ability to complete the Work

through a guarantee by a third party pursuant to Paragraphs 54.d¢ a.4 or 54.b.4 of this Consent

Decree, Settling Defendants shall demonstrate that the guarantor satisfies the requirements of
40 C.F.R. Part 264.143(f). If Settling Defendants seek to demonstrate their ablllty to complete
the Work by means of the financial test or the corporate guarantee pursuant to

Paragraphs 54.d4 a.4 or 54.b.4, or Paragraphs 54.e a.5 or 54.b.5, they shall resubmit sworn
statements conveying the information required by 40 C.F.R. Part 264.143(f) annually, on the
anniversary of the effective date of this Consent Decree. In the event that EPA determines at

any time that the financial assurances prov'_ided pursuant to this Section are iﬁadequate,

‘Settling Defendants shall, within 30 days of receipt of notice of EPA's determination, obtain and

present to EPA for approval one of the other forms of financial assurance listed in Paragraphs
54.a or 54.b of this Consent Decree. Settling Defendants' inability to demonstrate financial
ability to complete the Work shall not excuse performance of any activities required under this

Consent Decree.

' 56.  If Settiing RA Defendants and Settling O&M Defendants can show that the

estimated cost to complete the remaining Work has diminished below the amounts set forth,
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respectively, in Paragraph 54 above after entry of this Consent Decree, such Settling
Defendants may, on any anniversary date of entry df this Consent Decree, or at any other time
égreed to by the Parties, reduce the amount of the financial security provided under this Section
to the estimated cost of the remaining work to be performed. Such Settling Defendants shall .
submit a proposal for such reduction to EPA, in accordance with the requirlements of this
Section, and may reduce the amount of the security upon approvél by EPA. In the event of a
dispute, any such Settling Defendants may reduce the amount of the security in accordance

with the final administrative or judicial decision resolving the dispute.

57. Setfling Defendants méy change the form of financial assurance provided under
this Section at any tirhe, upon notice to and approval by EPA,-provided that the new form of
assurance meets the requirements of this Section'. In the event of a dispute, Settling
Defehdants may change the form of the financial assurance dnly in accordance with the final

administrative or judicial decision resolving the dispute.

XVI. CERTIFICATION OF COMPLETION

58. Completion of the RA Work

a.  Within 90 days after Settling RA Defendants conclude that thé RA Work
has been fully performed and the RA Performance Standards have been attained, Settling RA
Defendants shall schedule and conduct a pre-certification inspection to be attended by Settling
RA Defendants, Settling O&M Defendants aﬁd EPA. If, after the pre-certification inspection, the

Settling RA Defendants still believe that the RA Work has been fully performed and the RA

Performance Standards have been attained, they shall submit a written report requesting

certification to EPA for approval, with a copy to the State and Settling O&M Defendants,

pursuant to Section XI!I (EPA Approval of Plans and Other Submissions) within 30 days of the
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inspection. In the report, a registerod professional engineer and the Settling RA Defendants'
Project Coordinator shall state that the RA Work has been completed in full satisfaotion of the
reqoirements of this Consent Decree. The written report éhall include as-built drawings signed
and lstamped by a professional engineer. The report shall contain the following statement,
signed by a respon_sible corporate official of'a‘ Settling RA Defendant or the Settling RA
Defendants' Project Coordinator:
To the best of my knowledge, after thorough investigatioh, I cértify that the information -
contained in or accompanying this submission is true, accurate and complete. 1 am
aware that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
If, after corhpletion of the pre-certification inspection and receipt and review of the written
'report, EPA, after reasonable opportunity to review and comment by the State, determines that
the RA Work or any portion thereof has not been completed in accordance with this Consent
Decree or that the RA Performance Standards havé not been achioved. EPA will notify Settling
RA Defendants in writing of the activities thaf must be undertaken by Settling RA Defendants
pursuant to this Consent Decree to complete the RA Work and achieve the RA Performance

Standards. Provided, however, that EPA may only require Settling RA Defendants to perform

_ such activities _purSuanf to this Paragraph to the extent that such activities are consistent with

the "scope of the RA selected in the ROD," as that term is defined in Paragraph 14. EPA will

set forth in the notice a schedule for performance of such activities consistent with toe Consent
Decree and the RA Work Plan or require the Settling RA Defendants to submit a schedule to

EPA for approval pursuant to Section XIII (EPA Approval of_ Plans and Other Sub_missions).
Settling RA Defendants shall perform all activities described in the notice in accordance with the
specifications and sched.ules established pursuant to this Paragraph, sobject to their right to

invoke the dispute resolution procedures set forth in Section XX! (Dispute Resolution).
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| b. | If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for review and comment by the
State, that the RA Work has been performed in accordance With this Consent Decree and that.
the RA Performance Standards have been achieved, EPA will so certify in writing to Settling RA
Defendants. This cc;,rtiﬂcatioﬁ shall constitute the Certification of Completion of the RA Work
for purposes of this Consent Decree, including, but not limited to, Section XXIIl (Covenants Not

to Sue by Plaintiff).

59. Completion of the O&M Work

a. Within 90 days after Settling O&M Defendants conclude that the O&M

Work has been fully performed, Settling O&M Defendants shall schedule and conduct a pre-
certification inspection to be attended by Settling O&M Defendants and EPA. If, after the pre-
certification inspection, the Settling O&M Defendants still believe that fhe O&M Work has been
fully performed, they shall submit a written report reduesting certification to EPA for approval,
with a copy to the State, pursuant to Section Xlil (EPA Approval of Plans and Other |
Submissions) within 30 days of the inspection. In the report, the Settling O&M Defendants'"
Project Coordinator shall state that the O&M Work has been completed in full satisfaction of the
requirements of this Consent Decree. The report shall contain the following statement, signed
by a reéponéible corporate official of a Settling O&M Defendant or the Settling O&M
Defendants' Project Coordinator: |

To the best of my knowledge, after thorough investigation, | certify that the -

information contained in or accompanying this submission is true, accurate and

complete. | am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations. '

If, after completion of the pre-certification inspection and receipt and review of the written

report, EPA, after reasonable opportunify to review and comment by the State, determines that
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the O&M Wcrk or any portion thereof has not been completed in accordance with this Consent.
Decree, EPA will notify Settling O&M Defendants in writing of the activities that must be
undertaken by Settling O&M Defendants pursuant to this Consent Decree to complete the O&M
.'Wcrk. Provided, however, that EPA may only require Settling O&M Defendants to perform |
such activities pursuant to this Paragraph to the extent that such activities are consistent with

the "scope of the O&M selected in the ROD," as that term is defined in Paragraph 21. EPA will
set forth in the notice a schedule for performance of s.uch activities ccnsistent with the Consent
Decree and the O&M Plan or require the Settling O&M Defendants to submit a schedule to

EPA for approval pursuant to Section X (EPA Approval of Plans and Other Submissions).
Settling O&M Defendants shall perform all activities described' in the notice in accordance with ' -
the specifications and schedules established pursuant to this Paragraph, subject to their right to

invoke the dispute resolution procedures set forth in Section XXI (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for. review and comment by the
State, that the O&M Work has been performed in accordance with this Consent Decree, EPA
will so certify in writing to Settling O&M Defendants. This certification shall constitute the |
Certification of Completion of the O&M Work for purposes of this Consent Decree, including,

but not limited to, Section XXl (Covenants Not To Sue By Plaintiff).

XVIl. EMERGENCY RESPONSE

60. In the event of any action or occurrence during the performance of the RA Work
which causes or threatens a release of Waste Material from tne Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, 'Settling RA Defendants shall, subject to Paragraph 62, immediately take all

appropriate action to prevent, abate, or minimize such release or threat of release, and shall
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immediately notify EPA's Project Coordinator, or, if EPA’s Project Coordinator is unavailable,
EPA's Alternate Project Coordinator. If neither of these persons is available, the Settling RA
Defendants shall hotify the EPA Emergency Response Unit, Region 5. Settling RA Defendants
shall take such actions in consultation with EPA's Project Coordinator or other available
authorized EPA ofﬁ.cer and in accordance with all applicéble provisions of the Health and Safety
Plans, the Contingency Plans, and any other applicable plans or documents developed
pursuant to the RA Work Plan. In the event that Settiing RA Defendants fail to take

appropriate response action as required by this Section, and EPA takes such action instead,

- Settling RA Defendants shall reimburse EPA all costs of the response action not inconsistent

with the NCP within 30 days of receipt of demand for payment by EPA.

61. In the event of any action or occurrence during the performance of the .O&M
Work which causes or threatens- a release of Waste Material from‘ the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Sett_ling' O&M Defendants shall, subject to Paragraph 62,l irﬁmediately take all
ébpropriate action to prevent, abate, or minimi}.e such release or ih}eat of release, and shall
immediately notify EPA's Project Coordinator, or, if EPA’s Project Coordinator is unavailable,
EPA's AIt_ernafe Project Coordinator. If neither of these pérsons is available, the Settling O&M
Defendants shall notify the EPA Emergency Response Unit, Region 5. Settling O&M
Defendants shall take such actions in consultation with EPA’s Project Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the Health
and. Safety Plans, the Contingency Plans, and any other applicable plans or documents
developed pursuant to the O&M Plan. In the event that Setting O&M Defendants fail to take
appropriate’ responsé action as reqﬁired by this Section, and EPA takes such action instead,
Settling O&M Defendants shall reimburse EPA all éosts of the response action not inconsistent

with the NCP within 30 days of receipt of demand for payment by EPA.
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62. Nothing in the preceding Paragraphs or in this Consent Decree shall be deemed
to limit any authority of the United States: a) to take all appropriate action to protect human
health and the environment or to prevent, abate, respond to, or minimize an actual or
threatened release of Waste Material on, at, or from the Site, or b) to direct or.order such
action, or seek a'n 'order from the Court, to 'protect human health and the env_ironfnent or to
prevent, abate, respond to, or minimize an actual or threatened release of Waste Material on,

at, or from the Site, subject to Section XXIil (Covenants Not to Sue by Plaintiff).

XVIII. .REIMBURSEMENT OF RESPONSE COSTS

63.-  The City shall pay to the EPA Hazardous Substance Superfund the amodnt of
$400,000, in five (5) equal annual instaliments, commenéing on the first an_niversary of the entry
qf this Consent Decree in reimbursement of, and in full satisfaction of the City's responsibility
- for Pasf Response Costs. Inferest on the unpaid balance s.halll begin to accrue from the date of
entry of this Consent Decree. Each annual payment shall be made by FedWiré EIecfronic
: Fl_Jnds Transfer ("EFT" or wire fransfer) to the_ U.S. Department of Justice account in
| accordance with current electronic funds transfer procedures, referencing U.S.A.O. file number

' , the EPA F/{egion and Site/Spill ID # 05-AN, and.DOJ case number 90-11-2-1109.
Payments shail be made in accordance with instructions provided to the City by the Financial
Litigation L_Jnit of fhe United States Attorney's Office for the Weste.rn District of Michigan
following lodging of the Consent Decree. Any payments received by the Department of Justice
_ after 4:00 P.M. _(Eastern Time) will be credited on the next business day. The City shall send

notice that such payment has been made to the United States as specified in Section XXVII|

. (Notices and Submissions) and to:

Chief, Superfund Accounting-
U.S. EPA (Mail Code: MF-10J)
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77 West 'Jackson Boulevard
Chicago, lllinois 60604

Chief, Multi-Media Enforcement Branch |

Office of Regional Counsel

U.S. EPA

77 West Jackson Boulevard

- Chicago, lllinois 60604
64.  Within thirty (30) days of entry of this Consent Decree, Decker shall pay to the

EPA Hazardous Substance Superfund the amount of $250,000, in reimbursement of Past
Response Costs, by FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the U.S.
Department of Justice account in accordance with current electronic funds transfer procedures,
referencing U.S.A.O. file number , the EPA Region and Site/Spill ID # 05-AN, and
DOJ case number 90-11-2-1 109'. The payment shall be made in accordance with instructions
provided to Decker by the Financial Litigation Unit of the United States Attorney's Office for the
Western District of Michigan following lodging of the Consent Decree. Any payménts received
by the Department of Justice after 4:00 P.M. (Eastern Time) will be credited on the next
business day. Decker shall send notice that such payment has been made to the United States
as specified in Section XXVIII (Notices and Submiséions) and to:

Chief, Superfund Accounting

U.S.-EPA (Mail Code: MF-10J)

77 West Jackson Boulevard
Chicago, lllinois 60604

" Chief, Multi-Media Enforcement Branch |
Office of Regional Counsel
U.S. EPA _
77 West Jackson Boulevard
- Chicago, lllinois 60604
65. Within 60 days of entry of this Consent Decree, the City and Decker shall each
pay to the EPA Hazardous Substance Superfund the amount of $ 50,000 for Future Response

Costs; within eight (8) months of entry of this Consent Decree, the City and Decker shall each
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pay to the EPA Hazardous Substance Superfund, an additional amount of $50,000 for Future
Response Costs. The entire amount of $200,000 shall be deposited in the Albion-Sheridan
Township Landfill Superfund Site Special Account within the EPA Hazardous Substance
Suberfund to be retained and used to reimburse EPA for f Future r Response e Costs at the
Site. This amomlmt' shall be in full satisfactioﬁ of the Settliing Defendants’ responsibility for

thure Response Costs. The City and Decker shall make all payments required by this
Paragraph in the form of a certified or cashier’s check or checks made payable to "EPA
Hazardous Substance Superfund--Albion-Sheridan Township Landfill Superfund Site Special
Account" and referencing the EPA Region and Site/Spill ID # 05-AN, and DOJ case number 90-
11-2-1108, and the name and address of tHe party making payment. The City and Deckér shall .
send their checks to U.S. EPA, Superfund Accounting, P.O. Box 70753, Chicago, lllinois 60673 |
and shall send copies of the checks to the United States as specified in Section XXVIIi {Notices |
and Submissions) and Paragraph 63 of this Consent Decree. _The City and Deckér may eleét
to make all payments required by this Paragfaph by Electronic Funds Transfer to EPA’s Region
5 lockbox bank. Paymenté by Electronic Funds Transfer shall reference: the name and
address of the City or Decker, as the case may be; the Site name: Albion-Sheridan Township
Landfill Superfund Site; the Site/Spill ID: #OSQAN; and the case number: 1:97CV1037, for this
action. Payment by Electronic Funds Transfer shall be made in accordance with instructions
provided to the City or Decker, as the case may be, upon EPA’s execution of this Consent
Decree. Payments by Electronic Funds Transfer must be received at the Region 5 lockbox
bank by 11:00 A.M. (Centlra! Time) to be credited on that day. Notice of payment by Electronic
Funds Transfer shall be made to the United States as specified in Section XXVIIt (Notices and

Submissions) and Paragraph 63 of this Consent Decree. :

66. - In the event that the payments required by Paragraph 65 are not made when

due, the City or Decker, as the case may be, shall pay Interest on the unpaid balance from the
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~ due date. The Interest shall accrue through the date of the City’'s or Decker’'s payments, as the
case may be. Péyments of Interest made under this Section shall be in éddition to such other
rem.edies or sénctions available to Plaintiff by virtue of the City's or Decker’s failure to make

timely payments under this Section.

XIX. INDEMNIFICATION AND INSURANCE

67. a. The United States does not assumé any liability by entering into this
agreement or by virtue of any designation of Settling Defendants as EPA's authorized
representatives under Section 104(e) of CERCLA. Settling De-fendénts shall indemnify, save
and hold harmless the United States and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims or causes of action arising
from, or on account of, negligent or other Wrongful acts or omissions of Settling Defendants,
their officers, directors, employees, agents, contractors, subcontractors, and any persons acting
on their behalf or under their control, in carrying out activities pursuant to this Consent Decree,
including, but not limited to, aﬁy claims arising from any desigﬁation of Settling Defendants as
EPA's authorized representatives under Section 104(e) of CERCLA. Further, the Settling
~ Defendants agree to pay the United States all costs it incurs including, but not limited to,
attorneys feés and other expenses of litigation and settlement arising from, or on account of, . _
claims made against the United States based on negligent or other wrongful acts or omissions
of Settling Defendants, their officers, directors, employees, agents, contractors, subcontractors,
and any persons acfing on their behalf or under their control, in carrying out activities pursuant
té this Consent Decree. The United States shall not be held out as a party to any contract
entered into by or on behalf of Settling Defendants in carrying out activities pursuant to thi_s
Consent Decree. Neither the Settling Defendants nor any such contractor shall be considered

an agent of the United States.

-50 -



DRAFT - FEBRUARY 16, 1999

b. The United States shall give Settling Defendants notice of any claim for.
which the United States plans to seek indemnification pursuant to Paragraph 67.a, and shall

consult with Settling Defendants prior to settling such claim.

68. Settling Defendants waive all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising ."
from or on account of any contract, agreement, or arrangement between any one or more of
Settling Defendants and any person for performance of Work on or relating to the Site, | -
including, but not limited to, claims on account of construction delays. In addition, Settling
Defendants shall indemnify and hold harmless the United States with respect to any and all
claims for damages or reimbursement arising frorh or on account of any contract, agreement, or
arrangement between any one or more of Settling Defendants and any persbn for performance
of Work on or relating to the Site, including, but not limited to, claims on account of construction

delays.

69. No later than 15.days befdre commencing any on-site RA Work, Settling RA
Defendants shall secure, and shall maintain until the first a_nnivelrsary of EPA's Cértiﬁcation_ of
Completion of the RA Work pursuant to Paragraph 58.b of Section XVI (Certification of
Completion) comprehensive general Iiabilit_y insurance with Iifnits of $1 million, combined single
limit, and automobile liability insurance with limits of.$1 million, combined single limit, naming
the United States .as an additional insured. In addition, no later than 15 days before
commencing any on-site O&M Work, Settling O&M Defendants shall secure, and shall maintain
until the first anniversary of EPA's Certification of Completion of the O&M Work pursﬁant to
Paragraph 59.b of Section XVI (Certification of Completion) comprehensive generai liability
insurance with limits of $1 million, gombined single limit, and automobile liability insurance with

limits of $1 million, combined single limit, naming the United States as an additional insured.
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For the duration of this Consent Decree, Settling Defendants shall satisfy, or shall ensure that

‘their contractors or subcontractors satisfy, all applicable laws and regulations regafding the

provision of worker's compensation insurance for all persons performing the Work on behalf of
Settling Defendants in furtheraﬁce of this Consent Decree. Prior tlo comme.ncement of the
Work under this Consent Decree, Settling Defendants shall provide to EPA certificates of such
insurance and a copy of each insurance policy. Settling Defendants shall resubmit sucH
certificates and copies of policies each year on the anniversary of the effective déte of this
Consent Decree. If Settling Defendants demonstrate by evidence satisfactory to EPA that any
c_ohtractor or subcontractor maintains insurahce equivalent to that described above, ér
insurance covering the same risks but in a lesser amount, then, with respecf to tlhat contractor
or subcontractor, Settling Defendants need provide only that portion of the insurance described

above which is not maintained by the contractor or subcontractor.

XX. FORCE MAJEURE

70. a. "Force majeure,” for purposes of this Consent Decree, is deﬁned:és any
event arising from causes beyond the control of the Settling RA Defendants or Settling O&M

Defendants, as the case may be, of any entity controlled by such Settling Defendants, or of

~such Settling Defendants’ contractors, that delays or prevents the performance of any obligation

under this Consent Decree despite such Settling Defendants’ best efforts to fulfill the lobligation.
The requirement that the Settling Defendants exercise "best efforts to fulfill the obligation”
includes using best efforts to anticipate any potential force majeure event and best efforts to
address the effects of any pote-ntial forcé majeure event (1) as it is occurring and (2) following
the potential force majeure event, such that the delay is minimized to the greatest extent

possible.
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| b. "Force Majeure” does n§t include financial inability to complete the Work or
a failure tq attain thé RA Performance Stahdards or the O&M Performance Standards, as the
.case may be. For purposes of O&M Work, the Settling O&M Defendants réserve the right to
assert that “Force Majeure” includes a failure by the Settling RA Defendants or their contractors
to perform RA Work in a.good and workmanlike manner, as determined by recognized
-engineering standards and practices, consistent with the ROD, RA Work Plan, and other
requirements of this Consent Decree, provided that such fajlure delays or prevents the
performance of any O&M Work o_bligation under this Consent Decree despite the Settling O&M
Defendants’ best efforts to fulfill the 6bligation. The United States reserves the right to oppose
Settling Defendants™assertion that “Force Majeure” includes a failure by the Settling RA-

Defendants or their contractors to perform RA Work in a good and workmanlike manner.

71. If any event occurs or has occurred that may delay the performance of any

obligation under this Consent Decree, whether or not caused by a force majeure event, the

Settling RA Defendants or Settling O&M Defendants , as the case may be, shall notify orally

- EPA's Project Coordinator or, in his or her absence, EPA's Alternate Project Coordinator or, in

the event both of EPA's designated representatives are unavailable, the Director of the
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Superfund Division, EPA Region 5, within two (2).days of when Settling Defendants first knéw
that the event might cause a delay. Within five (5) days thereafter, Settling Defendants shall
provide in wr_iting to EPA an explanation and description of the reasons for the delay; the
anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the
delay; a schedule for implemenfétion of any measures to be taken'to'prevent or mitigate the |
delay or the effect.of the delay; the Settling Defendants’ rationale for attributing such delay to a
force majeure event if they intend to assert such a claim; and a sfatement asto .whether. in the
opinion of the Settling Defendants, such event may cause or cohtribute to an endangerment to
public health, welfare or the enyironment. Thé Settling Defendants shéll include with any notice
all available documentation supporting their claim that the delay was attributable to a force
majeure. Failure to comply with the above reduirements shall preclude Settling Defendants
from asserting any claim 6f force majeure for that event for the period of time of such failure to
comply, and for any additional delay caused by such failure. Settling RA Defendants -or Settling
O&M befendants, as the case may be, shall be deemed to know of any circumstance of which
such Settling RA Defendants or Settling O&M Defendants, any entity controlled by such Settling
RA Defendants or Settling O&M Defendants, or such Settling RA Defendants'.or Settling O&M

Defendants’ contractors knew or should have known.

72. If EPA agrees that the delay or anticipat'ed delay is attributable to a force
majeure event, the time for performance of the obligations under this Consent Decree that-ar_e
affected by the force majeure event will be extended by EPA for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligations
éﬁected by the force majeure event shall not, of itself, extend the time for performance of any
other obligation. If EPA does not agree that the delay or aﬁticipated delay has been or will be
caused by a force majeure event, EPA will notify the Settling Defendants in writing of its

decision. If EPA agrees that the delay is attributable to a force majeure event, EPA will 'notify
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the Settling Defendants in writing of the length "of the extension, if any, for performance of the

obligations affected by the force majeure event.

73. If .the; Settling Defendalnts elect to invoke the dispute resolutibn procedures set
forth in Section XXI (Disbute Resolution), they sHaII do so no later than 15 days after receipt of
EPA's notice. In ahy such proceeding, Settling Defendahts shall have the burden of
demonstrating by a prepondérance of the evidence that the delay or anticipated delay has been
6r will be caused by a force majeure event; .that the duration of the delay or the extension
sought was or will be warranted under the circumstances, that best efforts were exercised to
avoid and mitigéte the effecﬁs of the delay, and that Settling Defendants complied \&ith the

requirements of Paragraphs 70 and 71, above. If Settling Defendants carry this burden, the

“delay at issue shall be deemed not to be a violation by Settling Defendants of the affected

obligation of this Consent Decree identified to EF’A and the Court.

XXI. DISPUTE RESOLUTION

74. Unless otherwise expressly provided for in this Consént Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
arising under or with respect to this Consent Decree. However, the procedures set forth in this
Secﬁon shall not apply to éctions by the United States to enforce obligations of the Settling

Defendants that have not been disputed in accordance with this Section.

.75. Any dispute which arises under or with respect to this Consent Decree shall in
the first instance be the subject of informal negotiations between the parties to the disbute. The
period for informal negotiations shall not exceed 20 days from the time the dispute arises,
uniess it is modified by written agreemeht of the parties to the dispute. The dispute shall be

considered to have arisen when one party sends the other parties a written Notice of Dispute.
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| 76. a. In the event that the parties cannot resolve a dispute by informal
negotietions under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within thirty (30) days after the conclusion of the informal negotiétion
period, Settling Defendants i'nvoke.the formal dispute resolution‘procedures_ of this Section by
serving on the United States a written Statement of Position on the matter in dispute, including,
but not limited to, any factual data, analysis or opinion supporting that position and any

| supporting documentation relied upon by the Settling Defendants.. The Statement of Position

shall specify the Se_ttling Defendants' position as to whether formal dispute resolution should

- proceed under Paragraph 77 or Paragraph 78.

b. Within thirty (30) days after receipt of Settling Defendants' Statement of
Position, EPA will serve on Settling Defendants its Sfatement of Position, including, but not
limited to, any factual data, analysis, or opinion supporting that 'position and all supporting
documentation relied upon by EPA. EPA's Statement of Position shall include a statement as
to whether formal dispute resolution should proceed under Paragraph 77 or 78. Within twenty

(20) days after receipt of EPA's Statement of Position, Settling Defendants may submit a Reply.

c. If there is disagreement between EPA and the Settiing Defendants as to
whether disppte resolution should proceed under Paragraph 77 or 78, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the Settling Defendants ultimately appeal to the Court to resoive the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of

applicability set forth in Paragraphs 77 and 78.

77. Formal dispute resolution for disputes pertaining to the selection or adequacy of
any response action and all other disputes that are accorded review on the administrative

record under applicable principles of administrative law shall be conducted pursuant to Ithe
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procedures set forth in this Paragraph. For purposes of this Paragraph, the édequacy of any
response action includes, without limitation: (1) the adequacy or appropriateness of plans,
procedures to implement plans, or any other items requiring approval by EPA under this
Consent_Decree; and (2) the adequacy of the performance of response actions taken pursuant

to this Consent Decree. Nothing in this Consent Decree shall be construed to allow any dispute

.‘ by Settling Defendants regarding the validity of the RA and O&M selected in the ROD.

a. An administrative record of the dispute shall be maintained by EPA and
shall contain all Statements of Position, including supporting documentation, submitted
pursuant to this Section. Where appropriate, EPA may allow submission of supplemental

Statements of Position by the parties to the dispute.

b. The Director of the Superfund Division, EPA Region 5, will issue a final
administrative decision resolving the dispute based on the administrative record described in
Paragraph 77.a. This decision shall be binding upon the Settling Defendants, subject only to

the right to seek judicial review pursuant to Paragraph 77c. and d.

C. Any administrative decision made by EPA pursuant to Paragraph 77.b.
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by the Settling Defendants with the Court and served on all Parties within 1.0 days of
receipt of EPA's decision. The motion shall include a description of the matter in disputé, the
efforts made by the parties to resolve it, the reI.ief requested, and the schedule, if an.y, within
which the dispute must be resolved to ensure orderly implementation of this Consent Decree.

The United States may file a response to Settling Defendants' motion.

d.  Inproceedings on any dispute governed by this Paragraph, Settling

Defendants shall have the burden of demonstrating that the decision of the Superfund Division
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Director is arbitrary and capricious or otherwise not in‘'accordance with law. Judicial review of

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 7.7.a.

78. Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative

record under applicable principles of administrative law, shall be governed by this Paragraph.

a. Following receipt of Settling Defendants' Statement of Position submitted
pursuént to Paragraph 76, the Director of the Superfund Division, EPA Region 5, will issue a
final decision resolving the dispute. The Superfund Division Director's decision shall be binding
on the Settling Defendants unless, within 10 days of receipt of the decision, the Settling -
Defendants file with the Court and serve on the parties a motion for judicial review of the |
decision setting forth the matter in disputé, the efforts made by the parties to resolve it, the
refief requested, and the schedﬁle, if ahy, within which the dispute must be resolve'd to ensure .
orderly implementation of the Consent Decree. The United States may file a response to

Settling Defendants' motion.

b. N.otwiths'tanding Paragraph Q of Section | (Background) of this Cdnsent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by

applicable principles of law.

79.  The invbcation of formal dispute resolution procedures under this Section shall
not exténd, postpone or affect in any way any obligation of the Settling Defendants under this
Consent Decree, not directly in dispute, .unless EPA agrees or the Court orders otherwise.
Stipulated penalties with respect to the disputed matter shall continue to accrue but payment
shall be stayed pending resolution of the dispute as brovide_d in'Paragraph 89. - Notwithstanding

the stay of payment, stipulated penalties shall accrue from the first day of noncompliance with
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any applicable proVision of this Consent Decree. In the event that the Settlling Defendants do
not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in

Section XXII (Stipulated Penalties).
XXIl. STIPULATED PENALTIES

80. Settling RA Defendants or Settling O&M Defendants, as the case may be, shall .
be liable for s‘tipulated penalties in the amounts set forth in Paragrapﬁs 81.a and 82.a to the |
United States for their failﬁre to comply with the requirements of fhis Consent Decree specified
below, unless excused under Section XX (Force Majeure). "Compliance” by Settling RA
Defendants or Settling O&M Defendants, as the case may be, shall include completion 6f the -
applicable activities under this Consent Decree or any work plan or other plan approved under |
this Consent Decree identified below in accordance with all applicable requirements of law, this
Consent Decree, the RA Work Plan and O&M Plan, and ahy plans of other documents
approved by EPA pursuant to this Consent Decree and within the specified time‘ schedules

established by and approved under this Consent Decree.

81. a. The following stipulated penalties shall accrue per violation per day for any

nonbompliance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncompliance

- $1000 _ 1st through 14th day
~ $2000 15th through 30th day
$ 4000 . 31st day and beyond

. b. Compliance Milestone_s.
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1 Failure to adequately or timely complete the following
submissions/activities set forth in the RA Work Plan shall subject Settling RA Defendants to the
stipulated penalties established in Subparagraph a.:
Complete all RA Work tasks identified as Major Milestones by the

dates required in the RA Settling Defendants’ Construction
Schedule attached as Appendix H .

By June 1, 1999, submit to EPA signed access agreements, or
notice in writing pursuant to Paragraph 33 of this Consent Decree,
for all property (excluding the Adjacent Parcels) where access is
needed for monitoring wells and gas probes as specified in
Paragraph 32.4 a.2 of this Consent Decree.

Provide one full Working Day notice to EPA'’s Project Coordinator
of any significant change in a scheduled field activity set forth in
the RA Settling Defendants’ Construction Schedule attached as

" Appendix H, provided that the penalty for each such failure to give
notice shall be limited to $1000.00.

£23. Failure to adequately or timely complete the following
submissions/ activities set forth in the O&M Plan and this Consent Decree shall subject Settling

O&M Defendants to the stipulated penalties established in Subparagraph a.:

Initiate quarterly groundwater and drinking water mohitoring
consistent with the schedule in the O&M Plan.

Payment of any Past Response. Costs or Future Response Costs
installment payment by the City as required by this Consent
Decree (except that Decker shall not be assessed any penalty
based on the City's failure to make any such instaliment
payment).

Payment of any Past Response Costs payment or Future
Response Costs installment payment by Decker as required by
this Consent Decree (except that the City shall not be assessed
any penalty based on Decker's failure to make any such
payment). ' '

Implementation of the access and institutional controls by Decker
on the Adjacent Parcels, as provided in Paragraph 31 of this
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Consent Decree (except that the City shall not be assessed any
penalty based on Decker’s failure to implement such access and
institutional controls on the Adjacent Parcels).
82. a The following stipulated penalties shall accrue per violation per day for
failure of Settling RA Defendants or Settling O&M Defendants to submit timely or adequate

reports or other written documents pursuant to the RA Work Plan and O&M Plan, respectively,

and this Consent Decree and for any noncompliance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncomplianée
$ 500 . - 1st through 14th day
$1,000 15th through 30th day
$2,000 31st day and beyond

b. Compliance Milestones.

£€1y.  Failure to adequately or timel'y complete the following
submissions/a_ctivities set forth in the RA Work Plan shall subject Settling RA Defendants to the
stipulated penalties established in Subparagraph a.:
Record access and deed restrictions on all property, excldding the
Adjacent Parcels, as described in the ROD within ninety (90) days of
entry of this Consent Decree.
{2y . . Failure to adequately'or timely complete the following submissions/
activities set forth in the O&M Plan and this Consent Decree shall subject Settling O&M

Defendants to the stipulated penalties established in Subparagraph a.:

Initiate O&M as provided in the O&M Plan schedule.

- Complete quarterly groundwater and drinking water monitoring as
provided in the O&M Plan schedule.
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Initiate annual groundwater monitoring as provided in the O&M Plan
schedule.

Complete annual groundwater monitoring as provided in the O&M Plan
" schedule.

Initiate five-year review groundwater monitoring as provnded in the O&M
Plan schedule.

Complete five-year review groundwater monitoring as provnded in the
O&M Plan schedule.

83. All penalties shall begin to accrue on the day after the complete performance is
due or the day a. violation occurs, and shall continue to accrue through the final day of the
correction of the noncompliance or completion of the actit/ity. However, stipulated penalties
shall'not accrue: (1) with respect to a deficient submission under Section Xlil (EPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the 31st day after EPA'{s

receipt of such submission until the date that EPA notifies Settling Defendants of any

deficiency; (2) with respect to a decision by the Director of the Superfund Division, EPA Region

5, under Paragraph 77.b or 78.a of Section XX (Dispute Resolution), during the period, if any,
beginning on the 21st day after the date that Settling Defendants' reply to EPA's Statement of
Position is received until the date that the Director issues a final decision regarding such |
dispute; or (3) with respect to judicial review by this Court of any dispute under Section XXI
(Dispute Resolution), during the period, if any, beginning on the 31st day after the Court's-
receipt of the final submission regarding the dispute until the date that the Court issues a final |
decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of

separate penalties for separate violations of this Consent Decree.

84. Following EPA’s determination that Settling RA Defendants have failed to
comply with an RA requirement of this Consent Decree, EPA may give Settling RA Defendants
written notification of the same and describe the noncornpliance. EPA may send the Settling

RA Defendants a written demand for the payment of the penalties. However, penalties shall
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accrue as provided in the preceding Paragraph regardless of whether EPA has notified the

Settling RA Defendants of a violation.

85. Following EPA's determination that Settling O&M Defendants have failed to
comply with an O&M requirement of this Consent Decree, EPA may give Settling O&M
Defendants written notification of the same a.nd describe the noncompliance. EPA may send
t.he Settling O&M Defeﬁdants a written demand for the payment of the penalties. However,
penalties shall accrue as provided in Paragraph 83.regardless of whether EPA has notified the

Settling O&M Defendants of a violation.

86. Al penalties accruing under this Section shall be due and payable to the United
States within 30 days of the S.ettling Defendants' receipt from EPA of a demand for payment of
the penalties, unless Settling Defendants invoke the Dispute Resolution prdcedures under
Section XXI (Dispute Resolution). All payments to the United States under this Section shall be
paid by certified or cashier's check(s) made payable to "EPA Hézardous Substances
Superfund,” shall be mailed to the U.S. Environmental Protection Agency, Superfund
Accounting, P.O. Box 70753, Chicago, lllinois 60673, shall indicate that the payment is for -
stipulated penalties, and shall reference the EPA Region and Site/Spill ID # 05-AN, the DOJ
Case Number 90-11-2-1109, and the name and address of the 'party making payment. Copies
of chéck(s) paid pursuant to this Section, and any aécompanying transmittal letter(s), shall be
sent to the United States as provided in Section XXVIII (Notices and Submissions), and to the

addressees in Paragraph 63 of this Consent Decree.

87.  The payment of penalties relating to the RA Work shall not alter in any way
Settling RA Defendants' obligation to complete the performance of the RA Work required under

this Consent Decree.
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88. The payment of penalties relating to the O&M Work shall not alter in any way
Settling O&M Defendants’ obligation to complete the perform,an’te of the O&M Work required

under this Consent Decree.

89. Penalties'shall.continue to accrue as provided in Paragraph 83 during any

dispute resolution period, but need not be paid until the following:

a. 'I If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 15

- days of the agreement or the receipt of EPA's decision or order;

b. If the dispute is appealed to this Court and the United States prevails in
whole or in part, Settling Défendants shall pay all accrued penalties determined by the Court to
be owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in

Subparagraph ¢ below;

c. If the District Court's decision is appealed by 'any Party, Settling
Defendants shall pay ali accrued penalties determined by the District Court to be owing to' the
United States into an'interest-bearing._es.c.row account .within 60 days_of receipt of the Court's
dec:snon or order. Penalties shall be pald into this account as they continue to accrue, at least
every 60 days. Within 15 days of recelpt of the fnal appellate court decision, the escrow agent
shall pay the balance of the account to EPA or to Settllng Defendants to the extent that they

prevail.

90. a. If Settling Defendants fail to pay stipulated penalties when due, the

United States may institute proceedings to collect the penalties.
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b. Nothing in this Consent Decree shall be construed as prohibiting, altering,

or in any way limiting the ability of the United States to seek any other remedies or sanctions

. available by virtue of Settling Defendants' violation of this Decree or of the statutes and

regulations upon which it is based, including, but not limited to, penalties pursuant to Section

-122(1) of CERCLA. Pfovided, however, that the United States shall not seek civil penalties

pursuant to Section 122(l) of CERCLA for any violation for which a stipulated penalty is

pro\/ided herein, except in the case. of a willful violation of the Consent Decree.

91. Notwithstanding any other provision of this Section, the United States may, in its

unreviewable discretion, waive any pbrﬂon of stipulated penalties that have accrued pursuant to .

this Consent Decree.

XXIIl. COVENANTS NOT TO SUE BY PLAINTIFF

92. In consideration of the actions that will be performed and the payments that will
be made by the Settling O&M Defendants under the terms of the Consent Decree, and except
as specifically provided in Paragraphs 93, 94, and 100 of this Section, the United States
covenants not to sue or to take administrative action against Settling O&M Defendants pursuant
to Sections 106 and 107(a) of CERCLA and Section 7003 of RCRA relating to the Site. Except
with respect to future O&M liability of the Settling O&M_ Defendants, fhese covenants not to sue.

shall take effect upon réceipt by EPA of the initial payments required by Paragraph 65 of

Section XVIII (Reimbursement of Resp%.nse Costs). With respect to future O&M liability of the

Settling O&M Defendants, these covenants not to sue shall take effect upbn Certification of
Completion of O&M Work by EPA pursuant to Paragraph 59.b of Section XV!I (Certification of

Completion). These covenants not to sue are conditioned upon the satisfactory performance by

Settling O&M Defendants of their obligations under this Consent Decree, including but not

limited to, reimbursement of Response Costs pursuant to Section XVill (Reimbursement of
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Response Costs). These covenants not to sue extend only to the Settling O&M Defendants

and do not extend to any other person, except that these covenants not to sue (and

- reservations of rights thereto) shall also apply to Settling O&M Defendants’ officers, public.

officials, directors, and employees, successors, and assigns, but-only to the extent that the
alleged liability 6f the officer, public ofﬁciai, director, employee, successor or assign is based on
its status and in its capacity as an officer, public official, director, employee, successor, or
assign of the Settling O&M Defendant, and not to the extent that the alleged liability arose

indebendently of the alleged liability of the Settling O&M Defendant.

93. Unitéd States' Pre-certification Reservations. Notwithstanding any other
provision bf this Consent Decree, the United States reservés, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to
issue an administrative order seeking to compel Settling O&M Defendants to perform further
response actions relating to the Site, or to reimburse the United States for additional costs of
response, if, prior to Certification of Completion of the O&M Work:

(1 conditions at the Site, pre\)iously unknown to EPA, are discovered,
or

(2)  information, previously unknown to EPA, is received, in whole or
in part, : :

and these previously unknown conditions or information together with any other relevant
information indicates that the Operation and Maintenance is not protective of human health or

the environment.

94. United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is

without prejudice to, the right to institute proceedings in this action or in a new action, or to
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issue an administrative order seeking to compel Settling O&M Defendants to perform further
response actions relating to the Site or to reimburse the United States for additional costs of

response if, subsequent to Certification of Completion of the O&M Work:

3

| (1) conditions at the Site, previously unknown to EPA, are discovered,
or :

(2) information, previously unknown to EPA, is received, in whole or
in part; :

and these previously unknown conditions or this information together with other relevant

information indicate that the Operation and Maintenance is not protective of human health or

the environment.

95. For purposes of Paragraph 93, the information and the ponditions known to EPA
shall include only that information and those conditions known to EPA as of the date of lodging
of this Consent Decree and set forth in the Record of Decision for fhe Site or in the EPA files
regarding the Site. For purpdses of Paraglraph 94, the information and the conditions known to
EPA shall include orﬂy that information and those conditions known to EPA as of the date of
Certiﬁcatiqn of Completion of the O&M Work and set forth in the Record of Decision, or in the
EPA files regarding the Site, or in any informafioﬁ received by EPA pursuant to the -

requirements of this Consent Decree prior to Certification of Completion of the O&M Work.

96. In consideration of the actions that will be performed by the.SettIing RA
: Defendant_s under the terms of the Consent Decree, and except as specifically provided in
Paragraphs 97, 98, and 100 of this Section, the United States c_ovenanté not to sue or to take
administrative action against Settling RA Defendants pursuant to Sections 106 and 107(a) of
CERCLA and Section 7003 of RCRA relating to the: Site. Except with respect to future liébility'

of the Settling RA Defendants, these covenants not to sue shall take effect upon entry of this
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Consent Decree. With respect to future liability, these covenants not to sue shall take effect
upon Certification of Completion of the RA Work by EPA pursuant to Paragraph 58.b of Section
XVI (Certification of Completion). These covenants not to sue are conditioned upon the
satisfactory performance by Settling RA Defendants of their obligations under this Consent
Decree. These covena.nts not to sue extend only to the Settling RA Defenda_nts and do not
extend to any other person, except that these covenants not to sue (and resérvations of rights
thereto) shall also apply to Settling RA Defendants’ officers, directors, and employees,
successors, and assigns, but only to the extent that the alteged liability of the officer, director,
employee, successor or assign is bésed on its status and in its capacity as an 6fﬁcer, director,
employee, successor, or assign of the Settling RA Defendant, and not to the extent that the

alleged liability arose independently of the alleged liability of the Settling RA Defendant.

97. United Stétes' Pre-certification Reservations.' Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is '
without prejudice to, the right to institute proceedings in this action or in a new action, or to
issue an administrative order seeking to compel Settling RA Defendants to pérform further
response actions reléting to the Site, or to reimburse the United States for additional costs of
response, if, prior to Certification of Complletion of the Remediat'Action:

(1) conditions at the Site,.previously unknown to EPA, are discovered, -
or

(2) information, previously unknown to EPA, is received, in whole or
in part,

and these previously unknown conditions or information together with any other relevant
information indicates that the Remedial Action is not protective of human health or the

environment.
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98. United States' Post-certification Reservations.. Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to
iséue an administrative order seeking to compel Settling RA Defendants to perform further
response actions relating to the Site, 6r to reimburse the United States for additional costs of
response, if, subsequent to Certification of Completion of the Remedial Action:

) conditions at the S‘ite, previously unknown to EPA, are discovered,
or

(2) information, previously unknown to EPA, is received, in whole or
in part,
and these previously unknown conditions or this information together with other relevant
information indicate that the Remedial Action is not protective of human health or the

environment.

99. For purposes of Paragraph 97, the information and the conditions known to EPA
shall include only that information and thosé conditions known to EPA as of the date of lodging
of this Consent Decree and set forth in the Record of Decision for the Site and the EPA files
regarding the Site. For purposes of Paragraph 98, the information and the conditions known to
EPA shall include only that information and those co_nditions known to EPA as of the date of
Certification of Completion of the RA Work and set forth in the Record of Decision, the EPA
files regarding the Site, or in any information received by EPA pursuant to the requirements of

this Consent Decree prior to Certification of Completion of the RA Work.

100. General reservations of rights. The covenants not to sue set forth above do not

pertainlto any matters other than those expressly specified in Paragraphs 92 and 96. The
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United States reserves, and this Consent Decree is without prejudice to, all rights against

Settling Defendants with respect to all other matters, including but not limited to, the following:

a. claims based on a failure by Settling Defendants to meet a requirement of

this Consent Decree;

b. liability arising from the past, present, or future disposal, release, or threat

- of release of Waste Materials outside of the Site;

C. liability for future disposal of Waste Material at the Site, other than as

provided in the ROD, the Work, or otherwise authorized by EPA,;

d. liability for damages for injury to, destruction of, or loss of natural

resources, and for the costs of any natural resource damage assessments;

v

e. criminal liability;

f. liability for violations of federal or state law which occur during or after

implementation of the Remedial Action; and

g. liability for implementation of the contingent remedy for groundwater

treatment provided for in the ROD.

101, Work Takeover. In the evént EPA determines that Settling Defendants have
ceased implementation of any portion of the Work, are seriously or repea_tédly deficient or late
in their performance of the. Work, or are fmplementing the Work in a manner which may cause
an eﬁdangerment to human health or the environment, EPA may assume the performance of
all or any portions of the Work as EPA determines necessary. Settling Defendants may invoke

the procedures set forth in Section XXI (Dispute Resolution), Paragraph 74, to dispute EPA's
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determination that takeover of the Work is warranted under this _Paragraph.. Costs incurred by
the United States not incohsisteht with the NCP in performing the Work pursuant to this
Paragraph shall .be reimbursed to EPA by the respective Settling Defendants within 30 days of

receipt of a demand for payment by EPA.

102. Notwithstanding any other provision of this Consent Decree, the United States
retains all authority and reserves all rights to take any and all response actions authorized by

law.

XXIV. COVENANTS BY SETTLING DEFENDANTS

103. Covenant Not to Sue. Subject to the reservations in Paragraph 104, Settling
Defendants hereby covenant not to sue and agree not to assert any claims or causes of action
against the United States with respect to the Site, and Past and Future Response Cpsts as

defined herein, or this Consent Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507)

through'CERCLA_Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b. any claims against the United States, including any department, agency

or instrumentality of the United States, under CERCLA Sections 107 or 113 related to the Site;

C. any claims arising out of response activities at the Site, including claims
based on EPA's selection of response actions, oversight of response activities or approval of

plans for such activities; or

d. any claims for costs, fees or expenses incurred in this action, including claims

under 28 U.S.C. § 2412 (Equal Access to Justice Act), as amended. -
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104. The Settling Defendants reserve, and this Consent Decree is without prejudice
to, claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or bersonal injury or
death caused by the negligent or wrpngful act or omission of any employee of the United States
while acting within the scope of his office or employment under circumstances where the United
States, if a private person, would be liable to the claimant in accordance with the law of the
place where the act or omission occurred. However, any such claim shall not include a claim
for any damages caused, in whole or in part, by the act or omission of any person, including
any contracto.r, who is not a federal employee as that term is defined in 28 U.S.C. § 2671, nor
shall any such claim include a claim based on EPA's selection of response actions, or the
oversight or abproval of the Settling Defendanfs' plans or activities. The foregoing applies only
to claims which are brought pursuant to any statute other than CERCLA and for which the

waiver of sovereign immunity is found in a statute other than CERCLA: .

105. Nothing in this Consent Decree shall be deemed to constitute preauthorization
of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or40 C.F.R.

§ 300.700(d).

106. Settling Defendants agree to dismiss the Third-Party Complaints, |

Counterclaims and Cross-Claims filed herein for contribution, and covenant not to sue each

. other and agree to waive all environmental claims and causes of action against each other

(except for claims to enforce obligations under this Consent Decree), for att Matters Addressed
herein relating to the Site. Séttling Defendants further agree to waive all claims and causes of

action for Matters Addressed herein relating to the Site against the following persons:

a. any person (i) whose liability to Settling Defendants with respect to the Site .

is based solely on CERCLA § 107(a)(3) or (4), (ii) who arranged for the disposal, treatment, or

-72-



DRAFT - FEBRUARY 16, 1999

transport for disposal or treatment, or accepted for transport for disposal or treatment, of only
Mumcnpal Solid Waste or Sewage Sludge owned by such person and (m) who is a Small
Busrness a Small Non- proflt Organization, or the Owner Operator or Lessee of Residential

Property. and

b. any person (i) whose liability to Settling Defendants with respect to the Site
is based solely on CERCLA § 107(a)(3) ar 4), and (i) who arranged for the disposal, treatment,
or transport for disposal or treatment, or accepted for transport for disposal or treatment, of 55
gaIIons or less of Irqmd materials contalnlng hazardous substances, or 100 pounds or less of
solid materials contalnmg hazardous substances except where EPA has determined that such

material contributed or could contribute signifi cantly to the costs of response at the Site.

XXV. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

107. Nothing in this Consent Decree shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The preceding

sentence shall not be construed to waive or nullify any rights that any person not a signatory to

this decree may have under applicable law. Each of the Parties expressly reserves any and all

rights (inclUding, but not limited to, any right to contribution), defenses, claims, demands, and

causes of action which each Party may have with respect to any matter, transaction, or

occurrence relating in any way to the Site against any person not a Party hereto, except as

provided in Paragraph 106.

108. The Parties agree, and by entering this Consent Decree this. Court finds, that
the Settling Defendants are entitied, as of the effective date of this Consent Decree, to
protection from contribution actions or claims as provided by CERCLA Section 113(f)(2), 42

U.S.C. § 9613(f)(2) for Matters Addressed in this Consent Decree. This contribution protection
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~ shall also apply to the Settling Defen_dants’ officers, public officials, directors, and employees,
successors, and assigns, but only to the extent that any alleged liability of the officer, puplic
official, director, employee, successor or assign is based on its status and in its capacity as an
officer, public official, directo'r; employee, successor, or assign of the Settling Defendant, and
not to the extent that any alleged liability arose indepen_dently of the alleged liability of the

Settling Defendant.

109. The Settling Defendants agree that with respect to any suit or claim for
contribution brought by them for rhatters related_to this Consent Decree (other than
counterclaims and cross-claims brought by Settling Defendante in an action initiated by others),
they will notify the U_nited States in writing no later then forty-five (45) days prior to the initiation

of such suit or claim.

110.  The Settling Defendants also agree that with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree they will notify in
writir_ig the United States within fifteen (15) days .of service of tlte complaint on them. In
'additiori, Settling Defendants shall notify the United States within fifteen (15) days of service or '
receipt ot any Motion for Summary Judgment and within fifteen (15) days of receipt of any order

from a court setting a case for trial.

111. a Inany subs_eqilent administrative or judicial proceeding initiated by the
| United States for injunctive relief, recovery of response costs, or other appropriate relief relating
to the Site, Settling Defendants shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-
splitting, or other defenses based upon any contention that the claims raised by the United

States in the subsequent proceeding were or should have been brought in the instant case;
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provided, however, that nothing in this Paragraph affects the enforceability of the covenants not

to sue set forth in Section XXl (Covenants Not to Sue by Plaintiff).

b In a.ny subsequent administrative or judicial proceeding initiated by any Settling
Defendants for injunctive relief, recovery of response costs, or other appropriate reliéf relating
to the Site, the Settling Defendants shall not .aSs,ert,_and may not maintain, any defense or
claim based .upon the principle_s of waiver, res judicata, coilateral estoppel, issue preclusion,
claim-splitting, or other defenses based upon any contention that the defenses or claims raised
by the Settling Defendants in the subseduent proceeding were or should have been brought in
the instant case; provided, howevér, that nothing in this Paragraph affects the enforceability of
the covenants not to sue set forth in Paragraph 106 of Section XXIV (Covenants by Settling

Defendants).
XXVI. ACCESS TO INFORMATION

112. Settling Defendants shall provide to EPA, upon requést, copies of all documents

" and information within their possession or control or that of their contractors or agents relating

to activities at the Site or to the implementation of this Consent Decree, including, but not

~ limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,

reports, sample traffic routing, correspondence, or other documents or information related to

the Work. Settling Defendants shall also make available to EPA, upon request to the paﬁy

" person identified in Section XXVIlI (Notices and Submissions), for purposes of investigation,

information gathering, or testimony, their employees, agents, or representatives with knowledge:

of relevant facts concerning the performance of the Work.

113. a. Settling Defendants may assert business confidentiality claims covering

part or all of the documents or information submitted to Plaintiff under this Consent Decree to
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the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined io_-be
confidential by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If
no claim of confidentiality accompanies documents or information when they are submitted to
EPA, or if EPA has notified Settling Defendants that the documents or informati;)n are not
confidential under the standards of Section 104(e)(7) of CERCLA, the public may be given

access to such documents or information without further notice to Settling Defendants.

b. The Settling Defendants may assert that certain documents, records and
other information are privileged under the attorney-client privilege 'or any other privilege
recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
documents, they shall proQide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or information; (3) the name and |
title of the author of the document, record, or information; (4) the name and title of each
addressee and recipient; (5) a descriptibn of the contents of the documeht, record, or |
iﬁformation: and (6) the privilege asserted by Settling Defendants. However, no documents,
reports of other informatipn created or generated pursuant to the rgquirements of fhe Consent-

Decree shall be withheld on the grounds that they a're_ privileged.

114. No claim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other information evidencing environmental conditions at or around the

Site.

XXVil. RETENTION OF RECORDS

-76 -



QRAFT - FEBRUARY 16, 1999

115. a. Until 10 years after the Settling RA Defendants' receipt of EPA's
notification pursuant to Paragraph 58.b of Section XVi (Certification of Completion), each
Settling RA Defendant shall preserve and retain all records and documents now in its
possession or control or which come into its possession or control. that relate in any manner to
the performan.cé of the Work or Iiability of ény person for response actions conducted and to be
conducted at the Site, regardleés of any corporate retention policy to fhe contrary. Until 10
years after the Settling RA Defendants' receipt of EPA's notification pursuant to Paragraph 58.b
6f Section XVI (Certification .of Completion), Settiing RA Defendants shall also instrucf their
contractors and agents to preserve all documents, records, and information of whatever kind,

nature or description relating to the performance of the Work. | -

b. Until 10 years after the Settling O&M Deféndants' receipt of EPA's |
notification pursuant to P.aragraph 59.b of Section XVI (Certification of Completioﬁ), ea;ch
Settling (\)&M Defendant shall preserve and retain all records and documents now in its
possession or control or which come into its possession or con:trol that relate in any manner to
the performance of the Work or liability of any person for responsé actions conducted and to be
conducted at the Site, regardless of any corporate retention policy to the contrary. Until 10
yeafs after the Settling O&M Defendan_ts' receipt of EPA's notification pursuant to
Paragraph 59.b of Section XVI (Certification of Completion), Settling O&M Defendants shall
élso instruct their cohtractors and agents to preserve all documents, records, and information of

whatever kind, nature or descr_iption relating to the performance of the Work.

116. At the conclusion of this document retention period, Settling Defendants shall
notify the United States at least 90 days prior to the destruction of any such records or
documents, and, upon request by the United States, Settling Defendants shall deliver any such

records or documents to EPA. The Settling Defendants may assert that certain documents,
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records and other information are privileged under the attorney-client privilege or any other |
privilege recognized by federal law. [f the Settling Defendants assert such a privilege, they
shall provide the Plaintiffs with the following: (1) the title of the document, record, or |
information; (2) the date of the document, record, or information; (3) the name and title of the.
author of the document, record, or information; (4) the name and title of each addressee and.
recipient; (5) a description of the subject of the document, record, or informaﬁon; and (6) the
privilege asserted by Settling Defendants. However, no décuments, reports or other |
information created or generated pursuant to the requirements of the Consent Decree shali be

withheld on the grounds that they are privileged.

117. Each Settling Defendant héreby certifies individually that, to the best of its
knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed
or otherwise disposed of any records, documents or other information relating to its potential
liability regarding the Site since notification of potential liability by the United States or the State
or the filing of suit against it regarding the Site and that it has fully complied with ar;y and all
EPA requests for.information pursuant to Section 104(e) and 122(e) of CERCLA, 42U.8.C.

9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 69.27.

XXVHI. NOTICES AND SUBMISSIONS

118. © Whenever, under the terms of this Consent Decree, written notice is required to
be given or a repor_t or other document is required.to be sent by one Party to another, it shall be
diréctéd to the individuals at the addresses specified below, unless 'trlmose individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as

specified herein shall constitute complete satisfaction of any written notice requirement of the
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Consent Decree with fespecf to the United States, EPA, and the Settling Defendants,

respectively.

As to the United States:

.and

As to EPA;

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice '

P.O. Box 7611 _

Washington, D.C. 20044-7611

Re: DJ # 90-11-2-1109

Director, Superfund Division
United States Environmental Protection Agency
Region 5

‘77 West Jackson Boulevard

Chicago, lllinois 60604

Jon Peterson

EPA Project Coordinator

United States Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, Illinois 60604

As-to-the-Settling RA-Defendants—————fNamej

As to the Settling RA Defendants:

tAddressHietMoseley-to-suppty]

Mr. Ron Sandburg

Director, Environmental Affairs
Cooper Industries, Inc.

P.O. Box 4446

Houston, Texas 77210
Telephone: (713) 209-8725
Fax Number: (713) 209-8990

Mr. Jack Grey

Corning Incorporated

HP Decker Building

Corning, NY 14831
Telephone: . (607) 974-9000
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As to the Settling O&M Defendants:

Fax Number: (607) 974-6080
HPME 03055B12 - This must be included

~under his name when sending a fax.

and

Mr. John Seymour

" URS Greiner Woodward Clyde

400 Monroe Ste 400

Detroit, Ml 48226
Telephone: (313) 961-9797
Fax Number: (313) 961-3480

with copies to: |

Mr. Eugene E. Smary

Mr. Melvin G. Moseley, Jr.

Warner, Norcross & Judd L.L.P.

900 Old Kent Building

111 Lyon Street, NW.

Grand Rapids, Michigan 49503-2487

Mr. Mark D. Baker, P.E.

Senior Engineer -

SECOR International Incorporated
2205 Jolly Road '

Suite A

Okemos, Ml 48864-3983

Phone: 517/349-9499

Fax: 517/349-6863

and

Mr. Leroy Schmidt

Director of Public Works, City Engineer
City of Albion

112 West Cass Street

Albion, MI 49224

Phone: 517/629-5535

Fax: 517/629-2238

with copies to:

Mr. Charles M. Denton
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Varnum, Riddering, Schmidt & Howlett, L.L.P.
Bridgewater Place

P.O. Box 352

Grand Rapids, Ml 49501-0352

Phone: 616/336-6538

Fax: 616/336-7000

and'

Mr. Philip Moilanen

Bullen, Moilanen, Klaasen & Swan, P.C.
402 S. Brown Street

Jackson, Ml 49203-1426 .

Phone: 517/788-8500

Fax: 517/788-8507

XXIX. EFFECTIVE DATE

119. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein.

XXX. RETENTION OF JURISDICTION

120. This Court ret.ains jurisdiction over both the subject matter of this Consent
Décree and the Settling Defendants for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling ahy of tﬁe Parties to apply to the
Court at any time for such furthér order, directioh, and relief as may be necessary or
appropriate for the construction or modification of this Consent Decree, or to effectuate or
enforce compliance with its terms, or to resolve disputes in accordance with Section XXI

(Dispute Resolution) hereof.
XXXI. APPENDICES

121. The following appendices are attached to and incorporated into this Consent

-

Decree:
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"Appendix A" is the RA Work Plan.

"Appendix B" is the O&M Plan.

“Appendix C” is the Legal Description of the Adjacent Parcels.
"Appendix D" is the ROD. '
“Appendix E" is the Remedial Design _

“Appendix F” is the description and/or map of the Site
"Appendix G" is the Draft Easement.

“Appendix H" is the EPA-approved RA Constructibn Schedule.

XXXII. COMMUNITY RELATIONS

122. Settling Defendants shall propose to EPA their 'participati'on in thé community
relations plan to be developed by EPA. EPA will determine the appropriate role for the Séttling
Defendants under the Plan. Settling Defendgnts shall also cooperate with EPA in providing
informatio;u regarding the Work to the public. As requested by EPA, Settling Defen.dants shall
participate in the preparation of such information for dissemination to the public and in public

meetings which may be held or sponsored by EPA to explain activities at or relating to the Site.

XXXIil. MODIFICATION -

123. Schedules specified in this Consent Decree for completion of the Work may be
. modified by agreement of EPA and the Settling Defendants. All such modifications shall be |

made in writing.

124. = a. Except as pr0\'/ided ih Paragraph 13 ("Modification of the RA Work Plan
or related Work Plané"), no material modifications shall be made to the RA Work Plan without
written notification to and written approval of the United States, Settling RA Defendants, and the
Count. Prior to providing its approval to any modification, the United States will provide the

Settling O&M Defendants with notice, and will provide the State with a reasonable op-portu_nity
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to review and comment on the proposed modification. Modifications to the RA Work Plan that
do not materially alter that' document may be made by written agreement between EPA and the -
Settling RA Defendants, after notice to Settling O&M Defendants, and after providing the State

with a reasonable opportunity to review and comment on the proposed modification.

b. Except as provided in Paragraph 20 ("Modification of the O&M Plan or.
Related Plans"), no material modiﬁcétions shall be made to the O&M Plan without written
notification to and written approval 6f the United States ahd Settling O&M Defehdénts or by -
Order of the Court. Prior to broviding its approval to any rhodiﬂcation, the United States will
provide the State with a reasonable opportunity to review and comment on the proﬁosed
modification. Modifications to the O&M Plan that do not materially alter that document may be
made by written agreement between EPA and the Settling O&M Defendants, and after.

providing the State with a reasonable opportunity'to review and comment on the prdp_osed '

modificationrand-the-Setting-O&M-Defendants.

125. Nothing in this Consent Decree shall be deemed to alter the Court's power to

enforce, supervise or apprové modifications to this Consent Decree.

XXXIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

126. This Consent Decree shall be lodged with the Court for a period of not less
than thiljty (30) days for public notice and comment in accordahce with Section 122(d)(2) of
CERCLA, 42 U_.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right
to withdraw or withhold its consent if the comments regarding the Consent Decree disclose
facts or considerations which indicate that the Consent Decree is inappropriate, imprdper, or

inadequate. Settling Defendants consent to the entry of this Consent Decree without further

notice.
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127. If for any reason the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of any Party and the terms

of the agreement may not be used as evidence in any Iitigatien between the Parties.

XXXV. SIGNATORIES/SERVICE

128. Each undersigned representative of a Settling Defendant to this Consent
Decree and the Assistant Attorney General for the Environment and Netural Resources Divisipn
of the Department of Justice certifies that he or she is fully authorized to enter into the terms -
and conditions of this Consent Decree and to execute and legally bind such Party to this

document. ' _ -

129. Each Settling Defendant hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree Unless the United
States has notified the Settling Defendants in writing that it no longer supports entry of the

Consent Decree.

130.  Each Settling Defendant shall identify, on the attached signature page, the
name, address and telephone number of an agent who is authorized to accept service of
| process by mail on behalf of ;hat Party with respect to.all matters arising under or'relating to
this Consent Decree. Settling Defendants hereby agree to accept service ih that manner end to
waive the formal service requirements set forth in Rule 4 of the Federal Rules of Civil
Procedure and any applicable local rules of this Court, including, but not limited to, service of a

summons.

XXXVI. EINAL JUDGMENT
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131, Upoh approval .and entry of this Consent Decree by the Court,'this Consent
Decree sha_ll constitute a final judgment between an.d among the United States and the Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this

Consent Decree as a final judgment under Fed. R. Civ. P. 54,

SO ORDERED, ADJUDGED AND DECREED THIS __ DAY OF ., 1999.

United States District Judge
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| THE UNDERSIGNED PARTY enters into this Consent Decrée in the matter of United States v.

City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-.
Sheridan Township Landfill Superfund Site.

'FOR THE UNITED STATES OF AMERICA:

Date _ Lois J. Schiffer
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date _ - Francis J. Biros

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20530-7611

Date . W. Francesca Ferguson

Assistant United States Attorney
Western District of Michigan
U.S. Department of Justice
P.O. Box 208 .
- Grand Rapids, Michigan 49501-25110
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-

Sheridan Township Landfill Superfund Site. :
FOR THE UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY:

Date Bavid-A—Ulirieh
_ rctinaReaonalAdmin _Region-5
William E. Muno :
Director, Superfund Division, Region 5
U.S. Environmental Protection Agency
77 West Jackson Boulevard
Chicago, lllinois 60604

Date : Connie Puchalski .
Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 5
77 West Jackson Boulevard
Chicago, lllinois 60604
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
City of Albion, Michigan et al., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site.

FOR -COMPANYINC--

Signature:
Date - Name (print):

Title:

Address:

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):
Title:
Address:

Ph. Number:
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DEC 23 “S7 10:45  FROM:FINK ZAUSHER 2488510100 T-244 P.01  F-786 r'FVL(‘y'
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Fink Zausmer . ~
David H. Ak 4-PROFESSIONAL CONPORATION Detrols
- \i . Office:
Mark |, Zausmer 70 2430 First Narional Bullding
Avery K. Wiliiams 31700 Middlebelt Road Detrolr, MI 48226-3535
Michael L Caldwell Suite 150 {313) 963-3873
Ruben Acosta Farmington Hills, Ml 48334-2374 Rax (313] 9616875
ey K. Aot (248) 851-4111 Fax (248) 851-0100
Marshella E. Jones
Karen Libertiny Ludden . 3
Amy M. Sitner ) Lansing
Basbara B.Vackattae Lot 1o

600 West St [aseph
Lansing, M! 48933-2265
(517) 371-7344

Coquese 5. Wiison

Of Counsel fax {517) 371-3207

David A. Domza)e«

EIll Grier

John T. Peters, ir.

Alan D. Wassermansee

. Wi H

Harvey 1. wax TELECOPIER TRANSMITTAL COVER SEEET e @ lawaite.com
*On teaws Internet URL Address:
Al Adrrvittest in HDnole and QN0 . hitpy/fwiwsw lawiite.com

" ==Alyp Admitred In DixTicr of Columbla

Please deliver the following pages to:

Name: Xurt N. Lindland, Esq. = Sender: Michael L. Caldwell, Esq.

Company: US EPA Region 5 Client/Matter: 71
Pages Transmitted: 22 Date: December 23,' 1997

(including cover sheet)
FAXED TO: (312) 886-0747

Original:
XX Will not follow Will be Mailed Will be delivered

COMMENTS :

If you do not raceive all pages tranamitted, please call
the fax operator at (810) 851-4111 as esoon as possible.

This message is intended only for the use of the individual or entity to which it is addressed, and may contain
informatian that is privileged, confidential or protected from disclosure under applicable law. If the reader
ot this message is not the intended recipient, or the employee ar agent responsible for delivering this message
to the intended recipient, you are hereby notified that any dissemfnatrion, distribution or copying of this
commnication is strictly prohibited. 1If you have received this communication in error, please notify us
immediately by telephone, and return the original message to us at the above address via the Postal Service.

Thank you.
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